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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO 

 
 
 
DEBRA HATTEN-GONZALES, et al.,  
  

Plaintiffs,  
  
vs.         Civ. No. 88-0385 KG/CG         

Consolidated with         
Civ. No. 88-0786 KG/CG  

DAVID R. SCRASE, Secretary of the 
New Mexico Human Services Department,  
  

Defendant.  
 
 
 

PLAINTIFFS’ REPLY ON REQUEST FOR CLARIFICATION (Doc. 1029)  
 

Defendant’s Responses to the Motion to Enforce Compliance and to the Request for 

Clarification fail to provide data showing the number of Single Language Minority Households 

(SLMHs) in the area served by each certification office. Defendant’s failure to provide this data is 

most notable in his omission of readily available census data broken down by county and/or the 

relevant census tract served by each HSD Income Support Division (“ISD”) certification office.  

This readily available data resolves the underlying motion in part because they show that the 

federal legal thresholds requiring translations for notices and forms are met as to Vietnamese, 

Chinese and Diné (Navajo) 1 and that taglines2 are required for Medicaid notices and forms. The 

                                                
1 7 C.F.R. §  272.4 (b)(3) requires state agencies to provide certification materials and bilingual 
staff or interpreters in languages spoken by at least 100 low income single language minority 
households in an area served by a certification office.  7 C.F.R. §  272.4 (2)(iii) requires that 
outreach and informational materials be translated according to the same standard. 42 C.F.R. §   
435.905(b)(1) requires Medicaid agencies to provide translation and interpretation at no cost to 
applicants and participants. 
 
2 A tagline is a brief statement in the individual’s language that informs the person how to obtain 
language services. Taglines in non-English languages are required for Medicaid notices by 42 
C.F.R. §  435.905 (b)(3). 
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estimates required by 7 C.F.R. §  272.4(b)(6) that Plaintiffs’ seek in their Motion for Clarification 

will determine what additional languages require bilingual services for SNAP because they require 

Defendant to estimate the number of low-income SLMHs both participating and not participating 

in the SNAP program for each project area and certification office. 

I. Bilingual Requirements are Based on SLMHs in Areas Served by an ISD Office 
 
 7 C.F.R. § 272.4(b)(2)(iii) and (b)(3) require Defendant to provide both bilingual 

certification and program informational materials as well as bilingual staff or interpreters “in each 

individual certification office that provides service to an area containing approximately 100 

SLM households.” This means that HSD needs to determine the languages spoken by households 

in the areas that individual ISD offices serve, including those individuals who are participating and 

those not participating in the SNAP program.  In its Response, Defendant continues to resist 

complying with this requirement. 

The Court has already held that ISD field offices are certification offices, within the 

meaning of the regulations. See Doc. 1027 at p. 4. The Court also ruled that the applicable field 

office is the office to which HSD would send an individual for an in-person interview and 

recertification. Id. HSD admits that its IT system automatically associates cases with the closest 

field office to the home address of the class member, but nonetheless argues that families cannot 

be considered as served by an individual office. See Doc. 1030 at p. 5. This contradicts not only 

HSD’s practices, but, more importantly, the Court’s recent Order and the clear language in the 

regulations requiring that HSD develop estimates of the number of SLMHs participating and not 

participating in the SNAP program, in an area served by the certification office. See Doc. 1027 at 

p. 5, quoting 7 C.F.R. §  272.4(b)(6). 

Defendant’s Response does not contain an estimate of the SLMHs in an area served by 
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each field office, i.e., the approximate number of SLMHs that live within an area where addresses 

will be associated with a specific office and where, as a practical matter, low-income families are 

most likely to seek assistance, because it is closest. Instead, HSD provides census data on 

languages other than English spoken in the state as a whole and data from its own IT system 

showing only some SNAP participants for each field office for one month only, but excluding non-

participants which is required by federal law.  Defendant’s Response also wrongly and illogically 

argues that there are not enough SLMHs in the state as a whole or currently participating in SNAP 

to trigger a requirement to translate for any one office. But HSD’s argument actually leads to a 

very different conclusion.  If, as HSD argues, every office serves the state as a whole, then the 

presence of more than 100 SLMHs in the state as a whole would trigger bilingual requirements 

(translation and bilingual staff) for every office in the entire state. This is because, and HSD 

expressly admits, the census data show there are thousands of families who live in the state who 

speak languages other than English or Spanish, including Vietnamese, Chinese, Diné, Keres, Zuni, 

German, Japanese, Arabic, Tiwa, and Italian. See Ex. A to Doc. 1030, at p. 3 (census data by 

language spoken in New Mexico reported by HSD). 

Finally, if the federal law is followed, as it must be, and the thresholds that require 

translation are determined by estimating the population of SLMHs in each office area, rather than 

the State as a whole, then HSD must use census data disaggregated for each area the field office 

serves and include the entire population of foreign language speakers, not merely the few who 

manage to get SNAP benefits in one month.  Obviously, the families who have not managed to 

apply, be approved, or who lose benefits are also in great need of information in their native 

language.  As to this group of class members, HSD agrees that using census data is the best way 

to estimate the total number of individuals who speak a language other than English or Spanish 

who are not yet participating in SNAP. See Doc. 1030 at p. 3-4. But HSD fails to acknowledge 
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that census data are readily available as to the populations of non-English speakers for each field 

office area and these data show which field offices are serving areas with more than 100 SLMHs.  

II.  Census Data Shows Languages Spoken in Areas Served by Each ISD Office. 
 
 As Defendant explains and the federal regulations require, census data provides the best 

information about the languages spoken among people who do not speak English well within 

specific geographic areas. These data can be used to determine SLMHs in an area served by a 

specific field office. Defendant has 34 county offices. Some of them serve more than one county 

and in a few counties, there are multiple offices. Census data by county and of areas smaller than 

a county, called a census tract, are readily available from the federal census web site.  Plaintiffs 

attached county level census data to their Refiled Motion. See Ex. D to Doc. 1019. Plaintiffs also 

include a sworn statement and data prepared by Dr. Loren Collingwood, PhD. See Ex. 1, attached 

hereto. As Plaintiff’s Refiled Motion and the statement and data of Dr. Loren Collingwood show, 

the census data allow us to estimate that in several New Mexico Counties there are over 100 

SLMHs that speak multiple languages.   

The largest number of SLMHs that speak languages other than Spanish are in Bernalillo 

County, where there are four ISD offices and thousands of families who speak languages other 

than English or Spanish. Dr. Collingwood reviewed the census data for all the census tracts located 

in Bernalillo County and associated each of the tracts to each of the four closest ISD offices. Those 

data show that there are more than 100 Vietnamese and Chinese SLMHs in the areas served by the 

NE Bernalillo County ISD office. See Ex. 1, at Para. 15 and Table 5.  Similarly, in Mckinley, San 

Juan and Socorro Counties, there are more than 100 Diné/Navajo SLMHs. Id. at Para. 14 and Table 

4. Consequently, ISD must translate SNAP certification and outreach materials into at least 

Vietnamese, Chinese and Diné/Navajo pursuant to 7 C.F.R. §  272.4(b)(2) and (3).  HSD has an 

obligation under state law to engage in government to government consultation and collaboration 
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with the governments of those Nations to determine how bilingual services should be provided. 

See NMSA 11-18-3(C). 

In sum, as has been shown here, the applicable data are readily available, Defendant and 

the federal regulations agree that they can be used to determine the number of individuals in an 

area served by each local office, but this information has not been collected nor provided by 

Defendant to the Court or Plaintiffs.  

III.  HSD Can Determine Those Participating and Not Participating in SNAP by 
Certification Office Area.    

 
 The federal regulations require state agencies to collect data on SLMH’s participating and 

not participating in the SNAP program. 7 C.F.R. §  272.7(b)(6). The federal agency made clear in 

promulgating the regulations that this is to determine 1) the total number of SLMHs in the area 

served by a certification office for the purpose of determining whether translation and bilingual 

staff or interpreters are necessary, and 2) because the regulations anticipate agencies need this 

information to do important outreach to reduce food insecurity and ensure families who qualify  

receive SNAP. Id.; See also 43 No. 201 FR  47850 (October 17. 1978) (“The presence of a 

certification office in a project area which is required to provide bilingual service would be, in 

most cases, indicative of the possible need for bilingual outreach in the entire project area.”). 

Although Defendant has its own data organized by ISD office for those SLMHs who participate 

in SNAP, those data are not adequate because they do not include SLMHs who are not yet 

participating. 

Defendant provided data with his Response opposing the clarification that are deficient for 

a number of reasons.  First, HSD’s data purport to show the number of households where every 

member of the household speaks a language other than English and received SNAP in December 

2021. See Ex. E to Doc. 1030. However, HSD’s data measure “households with only non-English 

or non-Spanish language spoken.” Federal law defines SLMHs as “households which do not 
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contain adult(s) fluent in English as a second language.” 7 C.F.R. §  272.4     (b)(1). Indeed, the 

reality for families in New Mexico is often that the head of household may not speak English, 

while other household members, like children, may have some English ability and are at times 

improperly required to translate for their parents. There is no space on the application for assistance 

that asks about the language ability of every household member, or even all the household’s 

associated adults. See the application for assistance, attached as Ex. 2.  Second, Defendant’s 

analysis of “active cases” in December 2021 does not measure the number of individuals who have 

lost assistance over the course of a year or became ineligible because of HSD barriers. Third, 

Defendant’s data do not include SLMHs who are not yet participating in SNAP, even though the 

federal regulations require their inclusion. 

Defendant also attached two documents titled “FFY 2021 and FFY 2020 Language 

Analysis” which he states compares an evaluation of non-English speakers requesting assistance 

through ISD to the number of individuals the agency serves throughout a fiscal year and compares 

that to census data showing languages spoken in New Mexico. The analysis includes charts 

showing the underlying census report for the state as a whole and a chart that, according to 

Defendant, shows contacts with local ISD offices by office and language spoken.3  These are 

deficient for the reasons explained above. 

Defendant also claims that the federal Food and Nutritional Services agency (“FNS”) has 

received and not questioned these data, nor required more language access by Defendant. 

However, in its Response brief to Plaintiffs’ Motion to Enforce, the sworn affidavit of ISD Director 

                                                
3 Defendant wrongly asserts to the Court that Plaintiffs had Defendant’s Exhibits A and B in 
their possession when they filed their Motion. This is incorrect and irrelevant to determining 
Defendant’s compliance. Several years ago, Plaintiffs did receive one of the spreadsheets like the 
one attached to Exhibit B in response to a public records request Defendant provides to the Court 
as Defendant’s Exhibit C. However, the spreadsheet was produced unlabeled and without the 
Written Language Analysis that precedes it in Defendant’s exhibits. Consequently, Plaintiffs had 
no way of understanding what it purported to measure. 
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Karmela Martinez, filed with the Court only, states that HSD provides data to FNS on “the state 

as a whole,” not by certification office. See Ex. F to Doc. 1030 at Para. 9.  

IV.  Available Data Allows the Court to Rule on Immediate Translations Required 
 
 On the basis of the information provided by Plaintiffs from the census, the Court can order 

that some translations and taglines are required now. The available data easily show that at least 

some SLMHs are entitled to and are not receiving services in their language.   

A. Translation is Required for Vietnamese, Chinese, and Diné/Navajo.  

As is explained above, data that the federal regulations require states to consult and that 

Defendant agrees should be consulted for this purpose, prove that there are more than 100 SLMHs 

who speak Vietnamese, Chinese, and Diné in areas served by specific ISD offices, pursuant to 7 

C.F.R. §  272     .4(b)(2) and (3). In fact, New Mexicans who speak Vietnamese, Chinese, and 

Diné are counted in the census at such high levels that the U.S. Department of Justice has indicated 

would require translations to show strong compliance under Title VI of the Civil Rights Act. See 

Doc. 1019 at p. 4-5. 42 C.F.R. §  435.901 directly requires state Medicaid agencies to comply with 

title VI of the Civil Rights Act of 1964 and 42 C.F.R. §  435.905 requires translation of Medicaid 

notices for individuals with limited English proficiency. Consequently, the Court can Order HSD 

to translate Certification and Outreach materials into Chinese and Vietnamese based on available 

data right now. Defendant should be ordered to consult with the Navajo Nation, as required by 

state law to determine how to provide bilingual services to areas containing a large number of 

Diné/Navajo SLMHs. 

B. Taglines Are Required by Federal Law 

Evidence in the record and unrefuted by HSD also shows that HSD does not include 

taglines in English or non-English languages on its notices and forms that explain the availability 

of language services, as required by Medicaid regulations at 42 C.F.R. §  435.905. The U.S. 
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Department of Health and Human Services website asks states to provide taglines in the 15 most 

common languages spoken in the area served by a specific program and provides specific examples 

in dozens of languages. See Ex. 3 attached hereto.4 This minimal requirement could easily be 

implemented by Defendant and would minimize further harm to class members.  

V.  Estimates Required by 7 C.F.R. §  272.4(b)(6) are Still Necessary 
  

To determine the required translations for languages other than Chinese, Vietnamese and 

Diné, HSD must develop the estimates required by 7 C.F.R. §  272.4(b)(6). Defendant requested 

clarification as to the purpose of the estimates and survey Ordered by the Court.  The requirement 

that state agencies must determine estimates of SLMHs participating and not participating in 

SNAP and the data sources for doing so are identified in the regulation as necessary to determine 

the “need for bilingual service,” which includes translated certification and outreach materials and 

bilingual staff and interpreters. See 7 C.F.R. §  272.4(b)(6). The FNS explained in issuing the 

regulations that:  

The . . .regulations require State agencies to develop estimates of the number of 
households needing bilingual services in each project area. Suggested sources of 
information were listed in the regulations. . . The Department assumes that many 
state agencies know in general terms if they have large numbers of non-English 
speaking residents and that most can make estimates of the number of such 
households using the suggested information sources. However, for the benefit of 
those project rates that cannot determine from those sources whether they are 
required to provide bilingual materials or staff, the regulations have been expanded 
to include the following method at arriving at a determination. For a six-month 
period . . . certification offices in each such project area should record the total 
number of single-language minority households that visit the office to make inquiry 

                                                
4 Medicaid regulations require taglines in non-English languages, but do not currently contain a 
specific number or threshold determining which languages taglines must be translated into. 
Requirements to provide taglines in the top 15 spoken languages were in federal regulations 
implementing the non-discrimination requirements of the affordable care act for a large number 
of covered entities. The specific requirement for 15 languages was removed in 2020 but the 
requirement for taglines for Medicaid agencies remains in the regulations, See 84 Fed. Reg. at 
27881 (June 14, 2019) (codified at 45 C.F.R. § 92.101). However, DHHS continues to publish 
guidance about taglines, citing the 15-language standard and provides examples for covered 
entities, as shown in Exhibit 3.  
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about the program, file an application for benefits, or be recertified. 
 

43 Fed. Reg. 47860 (October 17, 1978). 
 

The parties are in agreement that a survey may not be necessary at this time because the 

relevant data exist to develop these estimates, along with relevant community sources of 

information cited in the regulations. While some languages are spoken at such a high level in New 

Mexico that they clearly meet the requirements for bilingual services (i.e., Chinese, Vietnamese, 

and Diné/Navajo), others may also require bilingual services once the estimates are developed. 

The parties and the Court cannot determine if a survey is necessary until Defendant consults 

available data and community-based sources identified in the regulations to attempt to estimate the 

number of SMLHs areas served by each certification office. This includes an analysis of SLMHs 

who speak “other indigenous” languages and reside in the area served by the McKinley County 

ISD office for example. See Para. 14 and Table 4 to Ex. 2. Once that is done, a six-month survey 

is an option if the other more primary data are insufficient. 

Conclusion 
 

For the reasons stated above and in light of Defendant’s recent filing, Plaintiffs ask that the 

Court issue an Order granting Plaintiffs’ Refiled Motion and Request for Clarification and Order 

the following: 

 
1) Defendant must immediately translate and provide bilingual certification and outreach 

materials in Vietnamese and Chinese.  
2) Defendant must provide translation and interpretation for Diné/Navajo, after consultation 

and collaboration with the Navajo Nation government. 
3) Defendant must implement taglines required by 42 C.F.R. §  § 435.905 in the 15 most 

commonly spoken languages in New Mexico for documents used in the application and 
renewal process; 

4) Defendant must develop estimates of the number of SLMHs participating and not 
participating in SNAP for the project area and the area served by each certification office, 
as required by 7 C.F.R. §  272.4(b)(6). 

5) Based on those estimates, Defendant must provide bilingual certification and outreach 
materials in languages spoken by more than 100 SMLHs in an area served by an individual 
certification office. 
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6) Defendant must provide bilingual staff and interpreters required by 7 C.F.R. §  272.4(b)(3) 
 
     Respectfully submitted, 

 
/s/ Sovereign Hager 
Sovereign Hager 
Verenice Peregrino Pompa 
Teague González 
New Mexico Center on Law and Poverty 
301 Edith Blvd NE 
Albuquerque, NM 87102 
(505) 255-2840 FAX (505) 255-2778 
 
And 
 
Daniel Yohalem 
1121 Paseo de Peralta 
Santa Fe, NM 87501 
(505) 983-9433 FAX (505) 989-4844 
During Covid:  505-690-2193 
daniel.yohalem@gmail.com  

 
Attorneys for Plaintiffs 

 

CERTIFICATE OF SERVICE 

I hereby certify that on this 18th day of February, 2022, I caused a true and correct copy of 

the foregoing to be electronically served through the CM/ECF system to all counsel of record. 

 

/s/ Sovereign Hager 
Sovereign Hager 
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