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Following a bench trial which extended from the end of May through the

beginning of August 2017, the parties were given the opportunity to present written

closing arguments. Briefing on the closing arguments was completed on February

8, 2018. Thereafter the Court entered its decision on July 20, 2018. That decision



is incorporated into these findings and conclusions by this reference.! After the
decision was rendered the parties were given 28 days to determine if any party
intended to appeal. Shortly before the 28-day deadline was to expire, the State
gave informal notice that it did desire to appeal on behalf of Defendants. That
informal notice triggered the due date for filing proposed findings of fact —
September 13, 2018. A timely motion to extend the time for filing to October 13,
2018, was granted. Plaintiffs filed joint proposed findings and conclusions totaling
554 substantive pages and Defendants filed proposed findings and conclusions
totaling 572 substantive pages. The Court has now reviewed the proposed findings
and conclusions and such other briefs, pleadings, exhibits, and testimony as were

necessary to enter its own findings. The Court finds as follows:

1 The Court wishes to note that it is familiar with the statements in cases like Los Vigiles Land Grant v. Rebar
Haygood Ranch, LLC, 2014-NMCA-017, § 2,317 P.3d 842:

[W]e think it appropriate to repeat our continuing concern about the practice of some trial courts of
adopting, verbatim, all or virtually all of a prevailing party's extensive requested findings of fact and
conclusions of law in complex cases. This practice can all too often result in unsupported, ambiguous,
inconsistent, overreaching, or unnecessary findings and conclusions. This Court looks askance at
wholesale verbatim adoption of the prevailing party's extensive requested findings of fact and
conclusions of law.

See also Bernier v. Bernier ex rel. Bernier, 2013-NMCA-074, | 15, n. 4, 305 P.3d 978. Despite these
admonitions, even though there may be similarities between the findings adopted herein and a party’s
proposed findings, the Court believes that it has demonstrated that it exercised independent judgment when
it issued a seventy-six page decision prior to the proposed findings of fact and conclusions of law being
tendered. In the Court’s opinion this suffices to comply with the requirement in Pollock v. Ramirez, 1994-
NMCA-011, § 28, 117 N.M. 187, 870 P.2d 149, “that the trial court is required to exercise independent
judgment in arriving at its decision][.]”



FINDINGS OF FACT

NEW MEXICO’S PUBLIC EDUCATION SYSTEM VIOLATES THE
EDUCATION CLAUSE OF THE NEW MEXICO CONSTITUTION

A. Educational Inputs Are Inadequate
1. At-Risk Students Can Be Benefitted by Adequately Funded Programs
520. 1. Unless the context indicates otherwise, e.g., in the case of the at-
risk formula, for purposes of this case at-risk students include children who come
from economically disadvantaged homes, children who are English Language
Learners, children who are Native American, and children with a disability. At-
risk students begin school with certain disadvantages that are not the making of the
school system. These disadvantages may include poor nutrition, lower parental
resources and involvement, challenging home environments, high mobility rates,
and fewer out-of-school educational opportunities. See P-2793 at 38:24-39:13; P-
2799 at 9:23-10:2, 10:16-22; P-2793 at 38:24-39:13. Studies by the LFC confirm
that students from low-income families often enter school far behind their
wealthier peers; these studies demonstrate that language status and economic status
are the largest determinants of the student achievement gap. Tr. 21:4-21 (Sallee)
(7/21/17(AM)). Unfortunately, “children of lower socioeconomic status . . . face
serious challenges at greater rates than . . . their peers.” Tr. 23:3-18 (Wallin)
(6/20/17). In New Mexico, the problem is particularly concerning because the State

consistently has the first or second highest percentage of poverty in the country.



Tr. 79:14-21 (Contreras) (6/19/17(AM)); P-1666 at 40; see also, e.g., Tr. 26:19-25,
53:8-9, 55:1-3 (Wallin) (6/20/17). That means that more kids in New Mexico
“enter school with greater needs and less preparation.”  Tr. 72:15-74:12
(Contreras) (6/19/17(AM)).

2. All students — even those who are at risk — can learn if provided with adequately
funded programs that have been shown to enhance academic achievement. This
potential was demonstrated by testimony from State officials. New Mexico
Legislative Finance Committee Deputy Director Charles Sallee testified that
children from low-income families can and do learn and achieve at high levels if
given the proper support and intervention. Sallee, 7/21/17-a.m. at 21. Acting New
Mexico Education Secretary Christopher Ruszkowski testified that all New Mexico
students, including English Language Learner (ELL) students, Hispanic® students,
Native American students, and students with disabilities “can learn at high levels.”
Ruszkowski 7/17/17 at 61:12-62:3, 195:1-5. Acting Secretary Ruszkowski further
testified that regardless of a student’s zip code, family circumstances, and
community situation, the same expectations must apply. Ruszkowski 7/17/17 at
261:24-262:3. New Mexico Public Education Department (PED) Deputy Secretary

Hipolito Aguilar testified that he absolutely believed that economically

2 In his testimony Dr. Phillip B. Gonzales, a professor at the University of New Mexico, who is an historical
sociologist, uses the terms “Nuevomexicano,” “Spanish-American,” “Mexican-American,” “Latino,” and
“Hispanic” inter-changeably. To the extent that these findings use these terms, they are used inter-
changeably; the Court, however, tends to use the phrase “Hispanic” because that is the term used in the
Hispanic Education Act.



disadvantaged students can achieve at the same rate as other students. Aguilar,
8/4/17 at 59:25-60:3. District superintendents’ testimony affirmed the principle
that all children can learn and succeed. Efren Yturralde, Superintendent of
Gadsden Independent School District, testified that ELL students can perform at
the same level as non-ELL students with the proper training, instruction, and
background. In fact, ELL students can excel. Yturralde, 6/29/17 at 113:12-18.
More generally, any student can succeed if you give that student the appropriate
education setting and hard-working, dedicated teachers, administrators, and other
personnel. Yturralde, 6/29/17 at 253:25-254:2. ELL students are capable of
learning and that bilingual students “sometimes cognitively function higher” than
non-bilingual students. Garcia, 6/15/17 at 137:25-138:5. All students can learn
and all students could improve their achievement if given “an enriched
environment with relevant curriculum and engaging with structures.” Perry,
6/29/17 at 42:20-43:3.

3. The obstacles facing at-risk students and their schools, while daunting, can be
overcome if at-risk students are presented with the kinds of quality programs and
interventions discussed below. Indeed, the Legislature determined it is a sound
principle that “every child can learn and succeed.” As found by the legislature,
“[NJo education system can be sufficient for the education of all children unless it

Is founded on the sound principle that every child can learn and succeed and that



the system must meet the needs of all children by recognizing that student success
for every child is the fundamental goal.” NMSA 1978, § 22.1.1.2(A) (2015).

4. Programs have been proven to provide at-risk students with the support they
need; however, not all at-risk children can participate in such programs. Various
programs have been shown to provide the support that at-risk students need to
learn. These include quality full-day pre-K, which addresses the issue of at-risk
students starting school behind other children (Berliner, 6/12/17 at 138-39, 144-47,;
Sallee, 7/21/17-a.m. at 89); summer school which addresses the loss of skills over
the school break (Berliner, 6/12/17 at 140, 148); after school programs, smaller
class sizes, and research-based reading programs (id.; Sallee, 7/21/17-a.m. at 90).
The Court credits these witnesses’ opinions on this issue.

5. Defendants, however, have failed to provide students with educational inputs
that are adequate to provide students with an education that prepares them for
college and career. The State has recognized the efficacy of programs that can
provide at-risk students with proper support (5/10/17 Stip. 11; P-2797 at 20-21),
but the State has not funded these programs to the extent that all at-risk children
can participate in such programs.  Sallee, 7/21/17-a.m. at 26-27, 82-84; Abbey,
7/25/17 at 90-91, 101; Grossman, 6/14/17 at 19; Yturralde, 6/30/17 at 9-10;

Rounds, 7/12/17 at 102-03; Space, 6/29/17 at 170-71; Cleveland, 7/11/17 at 185;



P-0255 at 5 (K-3 Plus lowers achievement gap); P-0327 at 9 (after school programs
can improve student outcomes).
(a) Quality full-day Pre-K

6. Both Plaintiff and Defendant witnesses testified that early childhood education
for 3 and 4-year olds (Pre-K) is an important component of providing a sufficient
education and equitable educational opportunities.  Early childhood programs
must be high quality to help at-risk students close the achievement gap. Tr. 37: 9-
14 (Lenti) (7/26/17).

7. Studies have shown the importance of early interventions such as high quality
Pre-Kindergarten programming for children who are not performing at grade level;
such interventions produce demonstrable, positive learning impacts, including
higher achievement on state assessments, fewer special education services and
overall higher graduation rates and college attendance. D-5040, at 10:24-11:11
(Lenti). Research shows that early childhood education, such as Pre-K programs,
are crucial to address the achievement gaps between low-income and non-low-
income students, as well as with students of color, and ELL students. P-2797 at
20:10-14. Plaintiffs’ expert Dr. Linda Goetze gave credible testimony that “quality
preschool services can significantly improve early learning and development, help
close the achievement gap and have lasting positive effects on long term school

success and other life outcomes that result in benefits to participants and to society



that far outweigh preschool program costs.” P-2797 at 20:10-14. Dr. Goetze
testified that “preschool education produces an immediate average effect size gain
of about half a standard deviation on cognitive development,” and the “size of
these effects indicate that preschool programs could by themselves close half the
achievement gap between low-income and other children through the end of high
school.” P-2797 at 21:13-23. As Dr. Goetze testified, high-quality, intensive, and
properly implemented Pre-K programs could cut in half the achievement gap
between low-income and other children through the end of high school. See P-
2797, at 21:8-23. Dr. Goetze testified that effective preschool programs can be
especially beneficial for ELL students. Id. at 19:20-20:4, 27:19-28:3.

8. Dr. Goetze testified that all “early childhood programs do not produce the same
gains for children. . . [flor example, in some cases child care has small negative
effects on social and emotional development, particularly for children from
economically disadvantaged families relying on child care subsidies.” See P-2797
at 22:1-4.

9. The New Mexico Pre-K system was created by the legislature in 2005 to
empower CYFD and PED to develop and implement a state-wide, voluntary
program for Pre-Kindergarten services that would addresses a child's total
developmental needs, including physical, cognitive, social and emotional needs, as

well as health care, nutrition, safety and multicultural sensitivity. D-5040 13:13-20



(Lenti). The New Mexico Public Education Department (PED) and the New
Mexico Children, Youth & Families Department (CYFD) jointly administer the
New Mexico Pre-K program. The Legislature splits New Mexico Pre-K funding
between these two agencies: CYFD awards funding for Pre-K programs to
childcare programs and PED awards funding for Pre-K programs to school
districts. P-2797 at 42:8-10.

10. A study conducted by NIEER compared students who did not enroll in state-
funded PreK based on their eligibility by age cutoff for the program with students
who did enroll in PED or CYFD PreK. See P-2797 at 23:6-9. The NIEER study
found a significant increase in vocabulary, math, and early literacy scores for
students who participated in state-funded PreK compared with those that did not
participate. The effect size gain was about .24 in vocabulary, .37 for early math
scores, and 1.3 for early literacy. P-2797 at 23:9-16.

11. PreK provides important skills to New Mexico students. See P-2797 at 23:9-
16. Two of the most important areas of development for three- and four-year-olds
are the acquisition of oral language and early literacy skills. Dr. Goetze testified
that, for that reason, quality preschool programs can be especially beneficial for
children who are learning English. P-2797, at 27:19-28:3. Dr. David Berliner, an
expert in the needs of low-income children, testified that early childhood education

provides the kind of teaching that children from low income families might need to



start school on an even setting. Berliner, 6/12/17 at 138:16-139:15. In Dr.
Berliner’s expert opinion, to improve educational outcomes of low-income
students, New Mexico should investment in high-quality, full-day early childhood
education. Berliner, 6/12/17 at 144:22-25; 147:18-23. The Court credits the
testimony of Drs. Goetze and Berliner.,

12. Dr. Clive Belfield is an educational economist at Queens College, City
University of New York and has extensively studied economics in education. In
Dr. Belfield’s expert opinion, more widespread preschool participation is an
effective educational intervention that helps reduce the dropout rate. P-2793 at
17. The Court credits this opinion.

13. Dr. Jesse Rothstein is an expert in teacher quality and the economics of
education. Rothstein, 7/10/17 at 10:4-8. Dr. Rothstein gave credible expert
testimony. Dr. Rothstein’s expert opinion is that PreK has a positive causal effect
on student achievement. Rothstein, 8/1/17 at 123:17-25. Dr. Rothstein testified that
high quality prekindergarten programs can reduce the achievement gap. Rothstein,
8/1/17 at 127:14-16.

14. Dr. Veronica Garcia has 40 years of experience in education. She was the first
Secretary of Education in New Mexico. Ex. P-2863 at 2-3. In Dr. Garcia’s
experience, low-income children need access to quality early childhood education,

such as PreK. Garcia, 6/12/17 at 94:20-25. The Court credits this testimony.

10



15. Michael Grossman, M.A. in education, has been the superintendent of the Lake
Arthur Municipal Schools for sixteen years. Grossman, 6/14/17 at 7:21-25; P-
2868. Superintendent Grossman testified that a PreK program would assist
economically disadvantaged children in the Lake Arthur School District.
Grossman, 6/14/17 at 19:8-10. The Court credits this testimony.

16. Myra Martinez is the Associate Superintendent for curriculum and instruction
for the Espafiola Public Schools. She has worked for Espafiola Public Schools for
the past 17 years. Martinez, 6/14/17 at 156:14-21. Ms. Martinez testified that
PreK offers early intervention for economically disadvantaged students, which
helps them enter kindergarten ready to learn. Martinez, 6/14/17 at 212:8-213:8.
The Court credits this testimony.

17. Dr. Marc Space has 38 years of educational experience and is the
superintendent of Grants-Cibola School District. Space, 6/28/17 at 240:17-22. Dr.
Space testified that Native American students in Grants-Cibola have a greater need
to receive PreK because it helps improve the English acquisition skills of Native
American students. Space, 6/29/17 at 156:11-157:7. The Court credits this
testimony.

18. Frank Chiapetti, M.A. in educational leadership, has 25 years of experience and
was the superintendent of Gallup-McKinley County Schools. Chiapetti, 6/28/17 at

36:23-37:13; Ex. P-2865 at 2. Superintendent Chiapetti testified that one of the

11



best interventions for at-risk children is to enroll them in PreK programs at age
four. Chiapetti, 6/28/17 at 69:24-70:8. Mr. Chiapetti testified that, based on his
experience, at-risk students, including economically disadvantaged and ELL
students, require early learning and early intervention programs, such as (3 and 4-
year old) PreK programs. Chiapetti, 6/28/17 at 69:24-70:8, 73:14-74:14. The
Court credits this testimony.

19. Melinda Webster, the Director of the Literacy and Early Childhood Education
Bureau at PED, 5/5/16 Melinda Webster, Depo. Des. at 16:22-17:1, testified that
at-risk children, including children who are economically disadvantaged, ELL and
those in special education need PreK more than other students. 5/5/16 Melinda
Webster, Depo. Des. at 50:12-18 and 50:24-51:5. The Court credits this testimony.
20. Superintendent Vanetta Perry, Perry, 6/29/17 at 11:7-12:6, testified that
Magdalena Municipal Schools has a PreK program because the earlier children
have the opportunity to interact with other children, to hear the English language,
to practice the English language, and to begin work in literacy, the more prepared
they will be for kindergarten. Perry, 6/29/17 at 22:17-21. The Court credits this
testimony.

21. The expert testimony and the testimony from experienced educators leads to

the factual conclusion that high quality preschool education in the United States

12



and in New Mexico produce significant improvements in academic outcomes for
students. Ex. P-2797 at 15:1-2.

22. Preschool programs by themselves could close the achievement gap between
low-income and other children through the end of high school. P-2797 at 21:20-
21.

23. Preschool programs contribute significantly and positively to child cognitive
development. P-2797 at 20:21-21:1.

24. Methodologically rigorous studies show that quality preschool services can
significantly improve early learning and development, help close the achievement
gap and have lasting positive effects on long term school success and other life
outcomes that result in benefits to participants and to society that far outweigh
preschool program costs. P-2797 at 20:10-15.

25. The effects of high quality preschool programs are stronger for more
disadvantaged students than for middle and higher income families, although all
students show academic and even long-term life benefits from participation. P-
2797 at 6-9.

26. If full-time PreK were available to all New Mexico students, it would have
short and long-term benefits and would improve academic outcomes for

economically disadvantaged and ELL students. P-2797 at 19:20-22.
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27. Dr. Berliner credibly testified that an investment in high quality Pre-K would
have to be in a program that is “a full day where parents can go to work, drop the
kid off, and parents pick them up after work, and there’s facilities for kids to nap,
get a lunch.” Berliner, 6/12/17 at 144:16-147:23.

28. Charles Sallee oversees the LFC’s Program Evaluation Unit. Sallee, 7/21/17
a.m. at 13:15-16. Mr. Sallee testified that PED had “been doing independent
outcome assessment and performance assessment” on Pre-K, and that PED found
“that kids who go through that program are showing up more ready to learn in
kindergarten [, and that Pre-K] is having a lasting impact through third grade on
reading and math scores.” Salle, 7/21/17 a.m. at 88:24-89:21; P-2533 at 2. The
Court credits this testimony.

29. The NIEER State Yearbook [D-0156] identifies a checklist of 10 research-
based quality standards that identify characteristics of highly effective preschool
programs.  See P-2797 at 25:13-16. The checklist of New Mexico standards
reviewed statewide policies, not implementation. Id. at 25:16-17.

30. Dr. Goetze testified that the ten quality standards in the 2015 NIEER Yearbook

and corresponding benchmarks are:

NIEER Quality Standard Benchmark

Early learning standards Comprehensive

Teacher degree BA (public); HSD or equivalent
(non-public)

14



Teacher specialized training

Early Childhood license

Assistant teacher degree

Other*

Teacher in-service

45 clock hours/year

Maximum class size

20 or lower

Staff-child ratio

1:10 or better

Screening/referral and support
services

Vision, hearing, health; and at
least 1 support service

Meals At least 1/day

Monitoring Site visits

See P-2797 at 26, Table 1; D-0156. Dr. Goetze testified that four “of the 10
standards relate to the credentials of teachers and training they receive[, and that
these] four standards include requirements of a bachelor’s degree for teachers,
specialization in preschool education, assistant teachers must have at least a Child
Development Associate (CDA) or equivalent based on coursework, and at least 15
hours of annual in-service training.” See P-2797 at 26:21-27:2.

31. Dr. Goetze testified that “[o]ne of the key recommended practices for a
rigorous, articulated early learning policy is that programs should be at least a full
school day to ensure that the program is intensive enough to achieve desirable

cognitive outcomes.” See P-2797 at 27:8-11.
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In addition, half-day programs without wrap-around services cause lower-income
working families not to participate because they cannot manage arrangements
required to accommodate work schedules. Children who attend child care
programs do not receive the same development benefits. See P-2797 at 27:11-18.
32. The purpose of New Mexico PreK is to ensure that every child in New Mexico
has the opportunity to attend a high quality early childhood education program
before kindergarten. 5/5/16 Melinda Webster, Depo. Des. 46:25-47:5.

33. New Mexico PreK is the only state-funded Pre-k program, and it is
administered by both PED and CYFD. 5/5/16 Melinda Webster, Depo. Des. 44:17-
22; Martinez Stip. #1.

34. Despite NIEER standards, the evidence shows that New Mexico PreK does not
fully meet those standards. Goetze, 6/19/17 p/m. at 45:12-23, 100:2-7.

35. PED does not ensure that Pre-K teachers meet baseline standards. P-2797 at
28:13-29:20, 43:13-47:2.  Although the State reports having professional
development available for Pre-K teachers, it is essentially an “unfunded mandate.”
Goetze, 6/19/17 p.m. at 101:9-16. In addition, there are a number of administrative
and data problems statewide. Id. at 67:21-23. Pre-K teachers are not evaluated
under NM TEACH, for example. Rebolledo, 7/28/17 at 139:17-19. Although the
State requires that two-thirds of students be from Title | schools, there are no

available data documenting the poverty or Free-or-Reduced-Lunch (“FRL”) status
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of individual Pre-K four-year-olds served in their programs. Goetze, 6/19/17 p.m.
at 47:21-25.

36. New Mexico’s CYFD-run Pre-K programs do not require lead teachers to have
a bachelor’s degree and do not require assistant teachers to have a CDA or
equivalent. See P-2797 at 28:13-15. Dr. Goetze testified that “[c]ertified teachers
are not typically employed to lead CYFD PreK programs [, and] Educational
Assistants in PED and CYFD aren’t required to have an educational assistant
license to teach in a PreK classrooms but must show regular progress toward that
license.”. P-2797 at 28:22-29:2.

37. NM TEACH funds, which help teachers and assistants achieve the licenses that
are key to a high quality program, are in short supply. PED programs pay
Educational Assistants (EAs) between $14,000 and $16,000, which is below the
poverty level, and which prevents EAs from paying for the coursework needed to
meet PreK requirements without TEACH funds. P-2797 at 29:2-8. 37. It is likely
that only a fraction of teachers and educational assistants complete 45 hours of in-
service training each year. P-2797 at 29:15-20.

38. There is a current shortage of TEACH scholarships to support tuition for PreK
teachers and EAs in New Mexico, and that this creates a strong barrier to obtaining

an associate’s and bachelor’s degrees, or any other degrees. P-2797 at 29:15-20.
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39. Pre-K availability in New Mexico is limited and many school districts are
unable to provide adequate PreK services. Lake Arthur Municipal School District,
for example, has no PreK program. Grossman, 6/14/17 at 19:6-12.

40. Limited and inadequate PreK provided by the State leads in part to persistently
poor achievement across grades because PreK education builds a strong foundation
for future learning. Indeed, children who attend high-quality Pre-K education
programs do better in school from the first day of kindergarten. P-2797 at 20:6-
21:7); Rothstein, 8/1/17 at 123:17-25.

41. A student’s ability to read at grade level by the third grade is the number one
indicator of whether that student will complete high school. See 4-20-17 Stip.
1105; P-2793 1 117.

42. PED does not monitor the availability of preschool or PreK to children who
attend school in school districts that have not applied for New Mexico PreK
funding. Martinez Stip. #111.

43. New Mexico PreK is a voluntary program. P-2797 at 42:10-11.

44. Neither PED nor CYFD tracks the socio-economic status of individual students
who are enrolled in the PreK program. P-2797 at 37:12-13.

45. Not all children enrolled in PreK in New Mexico are low-income. Yazzie Stip.

#1080.
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46. CYFD teachers are not required to have a bachelor’s degree and assistant
teachers are not required to have a Child Development Associate Credential or
equivalent. P-2797 at 28:14-15.

47. Headstart and high-quality child care do not offer the same academic level as
New Mexico PreK. Sallee, 7/21/17-a.m. at 73:10-12.

48. New Mexico PED PreK, New Mexico CYFD PreK, Head Start, and Title | and
IDEA preschool programs are not funded the same way, are not all monitored by
the same entities, have different requirements in terms of teacher qualifications,
and vary in terms of eligibility requirements. Martinez Stip. #10.

49. Full-day PreK is more beneficial for children than half-day PreK as they
receive more instructional time. 5/5/16 Melinda Webster, Depo. Des. 356:12-24.
924.

50. It is more difficult for low-income children to attend half-day PreK programs,
rather than full-day programs because working families have a difficult time
finding transportation and child care after the half-day program ends. 5/5/16
Melinda Webster, Depo. Des. at 355:23-356:11; P-2797 at 27:12-15. Amber
Wallin is the Kids Count Director at New Mexico Voices for Children and does
data and policy analysis and research around issues in child well-being in the state.
Wallin, 6/20/17 at 12:25-13:1. Amber Wallin is an expert in data and indicators

regarding child well-being in New Mexico. Wallin, 6/20/17 at 15:1-6. Amber
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Wallin gave credible testimony that it is difficult for parents to have a child in a
half-day PreK program and to find care for the other half of the day; from a family
economic standpoint, full-day PreK is preferable for parents who are working full-
time. Wallin, 6/20/17 at 67:21-68:10.

51. Dr. Garcia testified that in Santa Fe Public Schools, some parents want their
children in PreK but do not avail themselves of a half-day PreK program because it
Is inconvenient to find transportation for their child if they are working full-time.
There are no wrap-around services to take care of children after PreK is over.
Garcia, 6/12/17 at 77:16-78:9.

52. Full-day PreK programs better meet the needs of students because they have
more of an opportunity to experience the educational environments and the skills
they need to be prepared for kindergarten. Perry, 6/29/17 at 23:22-24:5.

53. The Superintendent of Gadsden testified that if he could offer full-day PreK to
his students he would because students who attend full-day PreK are more
successful when they enter kindergarten. Yturralde, 6/30/17 at 9:17-25.

54. The Superintendent of Hatch testified that the district had half-day PreK, but it
did not work because the parents could not take time off of work to pick up their
children. Linda Hale Depo. Des. at 155:20-156:3.

55. Melinda Webster testified that there are barriers to attending half-day PreK due

to lack of transportation and that a full-day option is more attractive for working
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parents than half-day PreK. 5/5/16 Melinda Webster, Depo. Des. at 128:16-129:9,
145:3-7.

56. CYFD has trouble recruiting families for half-day PreK programs and most
parents request full-day programs. Rea, 7/28/17 at 148:16-149:3.

57. Dr. Goetze found that neither CYFD nor PED PreK programs in New Mexico
offer all the necessary elements of a high-quality PreK program, such as
transportation, highly qualified direct service staff, and full-day. P-2797 at 18.

58. David Abbey is the Director of the New Mexico Legislative Finance
Committee (LFC). Abbey, 7/24/17 at 127:18-19. Mr. Abbey testified that PreK is
a good investment and it improves educational outcomes and school readiness for
low-income children. Abbey, 7/25/17 at 101:22-102:10. In particular, the LFC has
consistently found that PreK significantly improved math and reading proficiency
for low-income four-year-olds. Abbey, 7/25/17 at 102:16-22. LFC Deputy
Director Charles Salle testified that students who go through New Mexico PreK
show up more ready to learn in kindergarten, and PreK has a lasting impact
through third grade on reading and math scores. Sallee, 7/21/17 a.m. at 89:16-21.
Children who participate in PreK continue to demonstrate benefits sustained
through third grade. P-0236 at 33. Among all third graders, students who attended
PreK were more likely to score at proficient levels on the New Mexico Standards-

Based Assessment (SBA) than those who did not attend prekindergarten. P-0236
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at 33. The LFC has found that PreK boosts student performance, including third
grade reading scores. P-0237 at 20.

59. A July 12, 2012 LFC Report states that in school year 2010-2011, third-
graders who attended New Mexico PreK were proficient at nearly identical rates as
the overall population of New Mexico third-graders (52 percent v. 53 percent),
even though these PreK programs serve higher percentage of Hispanic, Native
American, ELL, and FRL students than the overall population of third-graders.
(Martinez Stip. #7).

60. Third grade students who attend PreK are less likely to be enrolled in special
education and less likely to be retained than are students who do not attend
prekindergarten. P-0236 at 34.

61. Defendants’ expert Dr. Eric Hanushek testified that preschool is particularly
Important for disadvantaged students. Hanushek, 8/3/17 p.m. at 69:3-6. Dr.
Hanushek testified that sound investment in a quality education starts with early
childhood education. Hanushek, 8/3/17 p.m. at 69:7-9. Dr. Hanushek testified
that there is evidence that preschool helps low-income students and ELL students
overcome their achievement gaps in the early grades. Hanushek, 8/3/17 p.m. at

69:10-14.
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62. Former New Mexico Secretary of Education Hannah Skandera testified that
PreK has a positive impact on preparing low-income children for kindergarten.
Skandera, 9/30/16 at 235:15-23.

63. Some cost-benefit research demonstrates a high return on investment for
money spent on early childhood care and education for at-risk children. Martinez
Stip. #6.

64. Research shows that a number of state-funded programs targeted to the state’s
most at-risk students have positive impacts on student achievement, including
PreK. P-0236 at 5, 33-35.

65. Providing a multicultural and bilingual education to preschoolers is an
important part of preparing a child to be successful. 5/5/16 Melinda Webster,
Depo. Des. at 138:19-139:4.

66. Prekindergarten provides economically disadvantaged, ELL students, and
students of color with educational opportunities that enhance cognitive and social
development and enable these children to start kindergarten ready to learn and on
more equal footing with their non-disadvantaged peers. Hanushek, 8/3/17-p.m. at
69:3-6, 10-14; 6-12-17 Tr. 138:16-139:15 (Berliner).

67. In comparison to their peers who do not attend PreK, students that attend PreK
have higher achievement test scores, repeat grades far less often, need less special

education, graduate from high school at substantially higher rates, and are more
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likely to graduate. D-154 at 6; Martinez Stip. #11. Children who attend high-
quality PreK do better in school from kindergarten through their postsecondary
years. D-0154 at 6; P-2797 at 21:8-23; D-154 at 6. A January 2012 report to the
Legislature by the LFC stated that average third-grade scores in reading
proficiency steadily increased from 27.9 in 2007 to 39.5 in 2011. During that time,
New Mexico invested heavily in early childhood education programs to improve
early literacy, including full-day kindergarten, PreK, and the extended school year
program Kindergarten-Three-Plus (K-3 Plus), reading coaches, and other school-
based interventions, though funding for these programs only covered a small
percentage of eligible students statewide. Yazzie Stip. #1226.

68. Dr. Berliner testified that “economists pretty much agree that for every dollar
you put into early childhood education . . . you will get back about $8 for every $1
invested.” New Mexico’s investments in PreK have resulted in measurable,
significant effects on third-grade reading proficiency rates. P-237 at 5. A January
2012 report to the Legislature by the LFC stated that cost-benefit analyses for early
childhood programs indicate the returns to society for each dollar invested can
extend from $1.80 to $17.07._ Yazzie Stip. #1225. Research shows investments in
early childhood programs have the potential to generate savings that more than
repay the costs of the investment, have returns to society through increased taxes

paid by more productive adults, and have significant reductions in public
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expenditures for special education, grade retention, welfare assistance, and
Incarceration._ Yazzie Stip. #1224.

69. Many eligible students in New Mexico receive no PreK services because of
insufficient slots and funding. P-2797 at 41:24-43:2.

70. Pre-K does not generate additional units under the SEG, Martinez Stip. 1 14,
and PreK programs “supplement funding with operating and/or Title I funds.” P-
2797 at 18:12-13.

71. In New Mexico, PED pre-kindergarten classrooms are funded by below the
line funding that requires school districts to put in a grant application to PED for
money for pre-K education. Yazzie Stip. #1084.

72. Not all students have access to quality PreK programs because some school
districts do not apply for PreK funding. Martinez Stip. #4.

73. The per-pupil PreK funding is inadequate to cover all the costs of PreK
services that are provided by schools and school districts in New Mexico, and
district programs have to supplement PreK funding with operating and/or Title |
funds. Ex. P-2797 at 18:11-13.

74. In 2016, forty-two out of 89 school districts and two Regional Educational
Cooperatives received funding through PED for New Mexico PreK. P-3025 at 37-

38.
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75. Dr. Belfield testified that “[o]nly 30 percent of four-year olds (and only 3
percent of three-year olds) are enrolled in state programs with funding of $4,700
per child.” He noted that these “figures are far below optimal coverage.” P-2793
1117.

76. From fiscal year 2015 to fiscal year 2018, funding and enrollment in PreK have
remained flat. P-1671 at 60; P-1676 at 2; see also Wallin, 6/20/17 at 70:11-71:7.
77. Funding for PreK remained flat at $21 million from fiscal year 2015 to fiscal
year 2017. D-4972 at 41; Stewart, 6/20/17 at 247:14-24.

78. NIEER reported that in the 2013-14 school year, New Mexico’s PreK per pupil
spending of $3,555 per student was below the U.S. per pupil spending of about
$4,125. Martinez Stip. #5.

79. Some districts do not participate in PreK because they cannot afford to
subsidize the program with their operational budget or other funding sources. P-
2797 at 49:1-4,

80. Even where PreK is available, there are substantial shortages for full-day PreK
in New Mexico. P-2797 at 17:6-14. Funding shortages for PreK inhibits the
delivery of quality services and full implementation of program components that
are effective for students and that make the programs accessible for families. P-

2797 at 20:1-3.
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81. The majority of New Mexico PreK funds is used for direct service staff,
teachers, and educational assistants, leaving very little, if any, funding to cover
administration, materials and supplies, curriculum, transportation, utilities, and
custodial costs. P-2797 at 48:3-6.

82. Children of economically disadvantaged parents have less access to quality
early education than children from families that are non-disadvantaged. P-2797 at
20:9-10.

83. Few at-risk students have access to a full continuum of early childhood
education programs, despite the need for extra learning time. P-237 at 8.

84. According to a 2015 LFC report, approximately 20,000 of the 27,000 four-year
olds in New Mexico are economically disadvantaged. Yazzie Stip. #1227.

85. There are approximately 27,000 four-year olds eligible for PreK in New
Mexico. 5/5/16 Melinda Webster, Depo. Des. at 186:2-4.

86. New Mexico PreK does not provide enough half or extended day slots to serve
all students who are eligible to participate in PreK. P-2797 at 17:6-7.

87. In fiscal year 2015, only 5,082 students were enrolled in half-day PreK
programs in New Mexico. Yazzie Stip. #1081.

88. In fiscal year 2015, 896 students requested enrollment in full day PreK

programs in New Mexico. However, only 493 enrolled. Yazzie Stip. #1082-83

27



89. In fiscal year 2017, 23,359 four-year-olds did not have access to a full-day
PreK program in New Mexico. P-1671 at 60.

90. The LFC estimates that over 9,000 four-year-olds in New Mexico — about one-
third of four-year-olds in the state — do not have access to any type of PreK
program, whether it’s CYFD, PED, or Head Start — full-day or half-day. P-1671 at
60; see also Wallin, 6/20/17 at 63:7-66:19.

91. With additional state funding that Grants-Cibola County Schools recently
received for PreK programs, the district was able to expand the Pre-K programs in
locations where one is already in place. Yazzie Stip. #1291. Grants-Cibola County
Schools, however, currently does not offer PreK programs at Bluewater and
Seboyeta schools. Yazzie Stip. #1292; Space, 6/29/17 at 170:19-171:10. Grants-
Cibola County Schools does not have available space and sufficient funding to
offer full day, or even half-day, PreK programs to all schools that need it. Space,
06/29/17 at 157:22-158:6, 228:9-13.

92. Gallup-McKinley County Schools (“GMCS”) serves approximately 850
kindergarten students, most of who are considered economically disadvantaged
and ELL. Chiapetti, 6/28/17 at 69:3-17. Due to insufficient funding, GMCS does
not provide PreK programs in all of its schools; it provides one PreK program
specifically to developmentally delayed (DD) students and students with

disabilities. Chiapetti, 6/28/17 at 67:6-9, 67:17-68:3. Due to insufficient funding,
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GMCS offers one full-day PreK program to non-special education four-year olds
(the State does not fund 3-year old programs) in 9 of 19 elementary schools,
which, in total, serves twenty students per program or approximately 180 children.
Chiapetti, 6/28/17 at 68:4-69:1. Due to insufficient funding, including insufficient
transportation funds, GMCS can only provide PreK programs to about one-third of
the entire population of four-year old children that require it. Chiapetti, 6/28/17 at
70:9-22, 71:12-15, 71:22-25; 72:15-23, 74:18-75:8.

93. Dr. Garcia testified that about 40 percent of Santa Fe School District’s four
year-olds do not have access to PreK. Garcia, 6/15/17 at 53:17-54:24. James
Lujan, Associate Superintendent of the Santa Fe School District, testified that there
are no open spots for PreK in Santa Fe and that there is usually a waitlist for
students to get into a program. 8/10/16 James Lujan, Depo. Des. at 36:14-17. Mr.
Lujan testified that without more funding from the State, Santa Fe cannot expand
its capacity for PreK in the district. 8/10/16 James Lujan, Depo. Des. at 37:15-21.
94. Moriarty-Edgewood School District only provides Pre-K education to
developmentally delayed students. Sullivan, 7/12/17 at 177:19-178:2. The district
provides 50 developmentally disabled three- and four-year-olds PreK out of its 180
four-year-old population. Sullivan, 7/12/17 at 180:7-25.

95. Gadsden ISD provides only half-day PreK services. Yturralde, 6/30/17 at 9:17-

10:2.
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96. Rio Rancho School District also does not provide PreK for all students because
of lack of funds. Cleveland, 7/11/17 at 185:3-8. Dr. Sue Cleveland, Rio Rancho
Superintendent, testified that the district only serves about 30 percent of students
who would like to have access to PreK. Cleveland, 7/11/17 at 185:3-8.

97. In Espafiola, the district has about 300 kindergarten class each year, but the
district can only provide PreK services to 60 students. Martinez, 6/14/17 at 217:10-
19.

98. The Superintendent of Magdalena testified that its district can offer PreK to
only 10 of its 28 students. Perry, 6/29/17 at 53:18-25. In the 2016-2017 school
year, Magdalena Municipal School District did not have the funding to offer a full-
day of PreK to four-year-olds. Yazzie Stip. #1333.

99. The Superintendent of Los Lunas testified that about 360 four year-olds do not
have access to New Mexico PreK. Sanders, 7/10/17 at 192:13-22. The
Superintendent of Los Lunas testified that Los Lunas would offer more PreK to its
students if it had the funding to do so. Sanders, 7/10/17 at 193:12-14.

100. Stan Rounds, the former Superintendent of Las Cruces, testified that Las
Cruces Public Schools serves 10 percent of its student population with half-day
PreK. Rounds, 7/12/17 at 103:18-22; 102:22-103:3.

101. The New Mexico Legislature has the ability to ensure that every four-year-old

has the opportunity to participate in PreK; to do that, it would need to increase
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funding substantially. Sallee, 7/21/17 a.m. at 71:13-17. Charles Sallee testified
that the State could also make targeted categorical appropriations that would be
very specific to ensure that at-risk students are receiving services, including things
like PreK and K-3 Plus. Sallee, 7/21/17 a.m. at 27:8-11.
102. However, there is no plan, timeline, or budgeted figures from the State to
provide full-day PreK to every four-year-old in the state. Stewart, 6/20/17 at
257:24-258:7.
103. The State has not conducted any analyses to determine how much it would
cost to provide full-day PreK to all four-year-olds. Ex. P-0236 at 41. Neither PED
nor LFC have a plan to implement and fully fund PreK. Stewart, 6/20/17 at 258:4-
13.

(b) K-3 Plus
104. PED administers the New Mexico K-3 Plus Program, which was created to
provide additional instructional time for students in kindergarten through 3™ grade.
NMSA 1978 §22-13-28; Defendants’ Agreed Stipulation No. 27. Research shows
that K-3 Plus has a positive impact on student achievement. P-085 at 96.
105. Schools with 80 percent or more children eligible for free and reduced lunch
are eligible for the K-3 Plus Program, in addition to any school with a D or F

school grade, and schools that have improved their school grade with the K-3 Plus
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Program that wish to continue the program. NMSA 1978, § 22-13-28(C);
Martinez Stip. #8.

106. A 2011 evaluation of New Mexico’s K-3 Plus program conducted by Utah
State University found positive effects on third-grade reading, writing, and math
SBA performance and estimated the benefits from reduced grade retention and
remediation services offset all K-3 Plus costs. P-0237 at 23; 5/5/16 Melinda
Webster, Depo. Des. at 222:4-12.

107. The purpose of the K-3 Plus program is to increase literacy and numeracy, to
demonstrate that increased instructional time in kindergarten and the early grades
narrows the achievement gap between at-risk students and other students, to
increase cognitive skills, and to lead to higher achievement scores for all
participants. 5/5/16 Melinda Webster, Depo. Des. at 196:17-197:5; P-0255 at 5.
108. K-3 Plus has significant positive effects on literacy and numeracy for students
who enroll and attend the program compared with students who do not attend. P-
2797 at 24:6-8. The program has increased student performance; scores for K-3
Plus students, as they move through the grades, have increasingly improved at each
benchmark over a five-year analysis. D-023 at 25-27. K-3 Plus has a significant
and positive impact on low-income students’ academic performance. P-0255 at 5;

P-0237 at 23-24.
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109. If fully implemented, K-3 Plus would have short and long-term benefits and
would improve academic outcomes for New Mexico’s economically disadvantaged
and ELL students. P-2797 at 19:20-22.

110. The largest gains for students enrolled in K-3 Plus were achieved and
maintained by students who were able to receive school year services from the
same teacher that they had during the summer. P-2797 at 24:8-10.

111. It would be beneficial for all students enrolled in a high poverty schools to be
enrolled in the K-3 Plus program. 5/5/16 Melinda Webster, Depo. Des. at 226:13-
16.

112. It is necessary for economically disadvantaged students and ELL students to
have a longer learning year through the K-3 Plus program. 5/5/16 Melinda
Webster, Depo. Des. at 326:14-25.

113. Per statute, PED must administer K-3 Plus and must provide the funding for
approved full-day kindergarten and grades one through three to be extended by at
least twenty-five instructional days, beginning up to two months earlier than the
regular school years. Yazzie Stip. #1229; NMSA § 22-13-28(B); P-2797 at 19:9-
10.

114. To be eligible for K-3 Plus, a school must be a D or F school or a school with

an 80 percent or higher free and reduced lunch population at the time of
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application. The State is unable to fund all schools that meet these qualifications.
NMSA § 22-13-28(C); Stewart, 6/20/17 at 170:7-13.

115. The cost of K-3 Plus per child is 30 percent of the unit value set by the
Secretary of Education for the previous year. NMSA § 22-13-28(F); Stewart,
6/20/17 at 242:17-21.

116. In the 2015-2016 school year, the summer daily rate for a 25-day program of
K-3 Plus was $48.09 per day per child. Yazzie Stip. #1099.

117. School districts have to apply for K-3 Plus funding. Goetze, 6/19/17 at 57:23-
58:1.

118. PED administrative burdens of the K-3 Plus program prevent some districts
from participating. P-2797 at 39:1-2.

119. Districts do not find out whether they will be funded until late in the fiscal
year. Coleman, 6/22/17 at 130:22-131:2.

120. Finding out whether a district will receive K-3 Plus late in the fiscal year
makes it difficult to enroll students and to secure a teacher in time, leaving many
districts unable to provide the program even if they are granted funding. P-2797 at
39:1-12.

121. School administrators reported that they had not received their K-3 Plus grant
funding letters from PED with the number of slots that they were awarded by the

State until May 2016. P-2797 at 2-4.
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122. K-3 Plus programs take place in the summer time. Some K-3 Plus programs
begin in June and most begin by July, which leaves little time for recruitment of
students and communication with their families about participating in K-3 Plus.
Because of this, it can be difficult for districts to ensure there are enough students
and teachers to implement the program. P-2797 at 4-7.

123. Districts have to recruit and contract with teachers to staff the K-3 Plus
program for the summer. By May of 2016, many teachers had made summer plans,
leaving them unavailable to teach during the summer time, so districts were not
able to align teacher and student recruitment by grade or language needs and skills.
P-2797 at 8-11

124. Districts also report a shortage of bilingual staff willing to teach K-3 Plus,
which is consistent with the findings of lower effects for K-3 Plus ELL students.
P-2797 at 11-12.

125. Some families enroll in the K-3 Plus program but take their vacation in late
July or August, which means those students are unable to attend the K-3 Plus
program in its entirety. When a student cannot attend the program in its entirety,
the student may not generate funding based on attendance requirements for K-3
Plus funding. P-2797 at 13-16.

126. The funding for K-3 Plus is based on the number of students enrolled on the

15th day that have attended at least 10 days of class. This leaves districts short of
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funds to cover classroom costs. This was a huge problem for Albuquerque and Las
Cruces last year and is a major reason why districts “give back” K-3 Plus grant
funds to PED. P-2797 at 16-19.

127. The return of the funds is not evidence that districts do not need those funds to
operate their K-3 Plus grant program since most of their costs are fixed and do not
vary with student enrollment or attendance. P-2797 at 19-21.

128. Because funding for K-3 Plus is based on a per pupil amount, small school
districts, like Lake Arthur, do not have enough students to generate enough
funding to pay for teachers for the program and therefore have never been able to
offer it. Grossman, 6/14/17 at 20:17-21:5.

129. There is not enough funding for all districts to participate in K-3 Plus or for
all at-risk children in New Mexico to have access to K-3 Plus. Goetze, 6/19/17 at
57:23-58:7; Garcia, 6/12/17 at 79:4-8.

130. A main factor for not expanding K-3 Plus to all students is fiscal constraints.
Abbey, 7/25/17 at 91:18-92:2.

131. In fiscal year 2008, the budget for K-3 Plus was $7.2 million. Yazzie Stip.
#1091.

132. In fiscal year 2009, the budget for K-3 Plus was $7.2 million. Yazzie Stip.

#1092.
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133. In fiscal year 2010, the budget for K-3 Plus was $7.9 million. Yazzie Stip.
#1093.

134. In fiscal year 2011, the budget for K-3 Plus was $5.5 million. Yazzie Stip.
#1094.

135. In fiscal year 2012, the budget for K-3 Plus was $5.3 million. Yazzie Stip.
#1095.

136. In fiscal year 2013, the budget for K-3 Plus was $11 million. Yazzie Stip.
#1096.

137. In fiscal year 2014, the budget for K-3 Plus was $15.95 million. Yazzie Stip.
#1097.

138. In fiscal year 2015, the budget for K-3 Plus was $21 million. Yazzie Stip.
#1098.

139. The funding for K-3 Plus remained flat from fiscal year 2015 through fiscal
year 2017. D-4972 at 41; Stewart, 6/20/17 at 247:25-248:11.

140. Tammy Coleman is the Chief Financial Officer for Albuquerque Public
Schools and has 27 years of experience in public schools in New Mexico.
Coleman, 6/22/17 at 109:18-110:7. Ms. Coleman testified that the level of funding
for K-3 Plus for APS declined by 50 percent from school year 2015-16 to school

year 2016-17. Coleman, 6/22/17 at 130:19-21.
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141. The Superintendent of Gallup-McKinley County Schools testified that if the
state cuts the district’s K-3 Plus funding, it does not have the money elsewhere to
provide those services to its students. Chiapetti, 6/28/17 at 78:14-20.

142. Sondra Adams, the Assistant Superintendent of Pojoaque Valley Public
Schools, testified that the Pojoaque Valley Public School District does not have
enough money in its funds to pay for the K-3 Plus program on its own. Sondra
Adams, Depo. Des. at 5:13-16, 85:5-8.

143. Ms. Adams also testified that PED told the district to apply for K-3 Plus
funding, but the district’s application was denied because there were insufficient
state funds. Sondra Adams, Depo. Des. at 83:11-17.

144. Superintendent of the Moriarty-Edgewood School District, Tom Sullivan,
testified that less than half of the district’s students have access to K-3 Plus.
Sullivan, 7/12/17 at 184:6-15.

145. The Superintendent of Hatch, Linda Hale, testified that the students in Hatch
would benefit from an extended school year, but the district cannot afford to pay
the teachers for additional days. 6/26/16 Linda Hale, Depo. Des. at 162:8-19.

146. The Legislature estimates that 52,000 students in kindergarten through third
grade who are eligible do not receive K-3 Plus services. The Legislature estimates
that $68 million in funding is needed to serve those students. Wallin, 6/20/17 at

71:12-72:6; P-1671 at 60.
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147. The LFC reports that 70,343 students are eligible for K-3 Plus, but only
19,383 received it in fiscal year 2016. P-1671 at 60.

148. The LFC has estimated that 52,206 additional students are in need of K-3
Plus. P-1671 at 60; Wallin, 6/20/17 at 71:12-73:6.

149. K-3 Plus is not available to all at-risk students in kindergarten through third
grade in New Mexico. Yazzie Stip. ##1100-01.

150. K-3 Plus is not provided in all high-poverty public elementary schools.
Yazzie Stip. #1102.

151. In fiscal year 2008, PED approved 54 K-3 Plus programs for approximately
5,000 students in 17 school districts. Yazzie Stip. #1085.

152. In fiscal year 2009, PED approved 92 K-3 Plus programs for approximately
7,000 students in 25 school districts. Yazzie Stip. #1086.

153. In fiscal year 2010, PED approved 93 K-3 Plus programs for approximately
8,000 students in 25 school districts. Yazzie Stip. #1087.

154. In fiscal year 2011, PED approved 62 K-3 Plus programs for 5,816 students.
Yazzie Stip. #1088.

155. In fiscal year 2012, PED approved 50 K-3 Plus programs for 4,564 students in
14 school districts. Yazzie Stip. #1089.

156. In fiscal year 2013, PED approved 75 K-3 Plus programs for 7,163 students in

20 school districts. Yazzie Stip. #1090.
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157. From fiscal year 2016 to fiscal year 2017, the number of students enrolled in
K-3 Plus declined. Wallin, 6/20/17 at 72:7-10; Ex. P-1671 at 60.

158. In June 2017, PED cut the number of children who receive K-3 Plus by 4,000-
5,000 students, forcing districts like Albuquerque, Santa Fe, and Las Cruces to
reduce the number of students who could participate. Stewart, 6/20/17 at 168:20-
169:4.

159. Dr. Garcia, Superintendent of Santa Fe, testified that in 2017, she received a
letter from PED informing her that approximately 250-270 students will not
receive K-3 Plus services because the districts’ funding had been cut. Garcia,
6/15/17 at 57:10-22.

160. The Legislature has the authority and ability to put more money into K-3 Plus
to ensure that every child who needs the program receives it. Sallee, 7/21/17-a.m.
at 72:1-12.

(c) Afterschool, Summer School & Extended Learning Time Programs
161. Summer learning programs, can also reduce summer learning loss and close
the achievement gap for at-risk students in the early grades. [See P-2797, at 19:11-
13, 63:1-5.]

162. Extended learning time, like summer school, is valuable to all students, but

especially to low-income students. Berliner 6/12/17 at 147:24-148:13.
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163. Dr. Garcia testified that low-income children benefit from extending the
school year, like with K-3 Plus and afterschool tutoring. 6/12/17 at 94:20-95:4.
164. Superintendent Grossman testified that K-3 Plus benefits low-income
children. 6/14/17 at 20:8-16.

165. Dana Sanders, masters in elementary education, is the superintendent of Las
Lunas Public Schools. She has over thirty years of experience in education. Ex. P-
2873 at 1-2. Superintendent Sanders testified that extended learning time is
important for all students, but especially at-risk students. Sanders, 7/10/17 at
196:5-6.

166. Extended learning time through longer school days, longer school years, and
tutoring have a positive causal effect on student achievement. Rothstein, 8/1/17 at
123:17-25.

167. Extended learning time can make a big difference in terms of closing the
summer learning gap for low-income children. Goetze, 6/19/17 at 55:2-5

168. Dr. Melville Morgan, Ph.D. in educational administration, has been working
in public education for 30 years and is the superintendent of the Pojoaque Valley
School District. Morgan Depo.Desig. at 5:11-12; 9:13-15, 18-20. Summer school
and afterschool programs are critical in the Pojoaque Valley School District
because some children need more time to learn than the required 174 days. Morgan

Depo.Desig. at 50:14-24, 51:17-21.
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169. Increased time in kindergarten and the early grades improves reading, writing,
and math performance and narrows the achievement gap between disadvantaged
students and other students. Ex. P-0255 at 5.

170. Denise Koscielniak, masters in educational administration, with twenty-five
years of experience in education, Ex. D-5012 at 42-44, testified that extended
learning time offers economically disadvantaged students more time on task.
Koscielniak, 7/19/17 at 284:22-25. Ms. Koscielniak testified that extended
learning time benefits low-income children in New Mexico. Koscielniak, 7/19/17
at 284:13-15.

171. Charles Sallee testified that there are significant benefits from K-3 Plus.
Sallee 7/21/17-a.m. at 90:1-4.

172. David Abbey testified that investment in extended school year is one of the
best ways to increase graduation rates in New Mexico. Abbey, 7/25/17 at 112:23-
113:12.

173. Leighann Lenti is the former Deputy Director of Policy and Programs for
PED from 2013-16. Ex. D-5040 at 1. Ms. Lenti testified that additional extended
learning time can help low-income students overcome educational challenges.
Lenti, 7/26/17 at 34:9-12.

174. Students who participate in after school programs achieve higher grades in

school and engage in less risky behaviors. Ex. P-0327 at 39.

42



175. Many afterschool programs consist, in part, of academic tutoring, which is
beneficial to low-income students. Garcia, 6/12/17 at 94:20-95:4.

176. The Superintendent of Magdalena testified that one reason Magdalena is able
to achieve a high graduation rate is because the district provides a lot of individual
attention to high school students who are struggling, including afterschool tutoring
and summer school credit recovery programs. Perry, 6/29/17 at 39:5-40:2.

177. Students that participate in after school activities achieve higher grades in
school and engage in less risky behaviors. Ex. P-0327 at 39. (Yazzie Stip. #1230)
178. After school programs can address student performance by offering
interventions for struggling students. (Yazzie Stip. #1231) Ex. P-0327 at 39; see
also Koscielniak 7/19/17 at 284:22-285:11.

179. After school programs can address student performance by extending learning
time on task. (Yazzie Stip. #1232) Ex. P-0327 at 39; see also Koscielniak 7/19/17
at 284:22-285:11.

180. After school programs can address student performance by keeping students
engaged in a positive environment. (Yazzie Stip. #1234) Ex. P-0327 at 39; see
also Koscielniak 7/19/17 at 284:22-285:11.

181. The 21 Century Community Learning Centers (CCLC) program is a
federally funded after school program for high poverty, low-performing schools.

(Yazzie Stip. #1235) In New Mexico, the CCLC programs provide academic
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enrichment opportunities during non-school hours for children. (Yazzie Stip.
#1236) The CCLC programs help students meet state and local student standards
In core academic subjects, such as reading and math. _(YYazzie Stip. #1237) The
CCLC programs offer literacy and other educational services to the families of
participating children. (YYazzie Stip. #1238) As of June 2015, in New Mexico,
nearly 160,000 students meet the eligibility requirements for the 21* Century
Community Learning Centers. (Yazzie Stip. #1239) In 2015, 8,392 students
participated in CCLC programs in New Mexico. (Yazzie Stip. #1240)

182. High transportation costs, a lack of private partners, competition for limited
community facilities, a limited tax base, and the difficulties of recruiting and
retaining qualified staff prevent many school districts from providing after school
programs to its students. (Yazzie Stip. #1241)

183. Summer school can similarly address student performance by providing
opportunities for elementary students to be exposed to both academic and other
enrichment activities in order to be prepared for the next school year, keeping them
on track for graduation. Perry, 6/29/17 at 30:16-19; 31:8-13.

184. Summer school for middle school students is targeted to core subject areas
that they have not passed, which helps students stay on track for graduation. Perry,

6/29/17 at 30:20-25
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185. Summer programs like credit recovery for high school students are critical to
help with dropout rates and ensure students graduate on time. Cleveland, 7/11/17 at
196:8-17.

186. Summer programs are particularly important for low-income children in the
primary grades; without summer school or summer projects, the gaps between
middle class and low-income students get larger and larger, year after year, and
sometimes these gaps are insurmountable. Berliner, 6/12/17 at 140:2-17.

187. Districts across the state severely limit extended learning opportunities
because the districts do not have the funds to provide after school, tutoring,
summer school, and similar opportunities to all students who need such services.
Rio Rancho, for example, does not provide after school tutoring, credit recovery,
and dual credit for all students because of lack of funds. [7-11-17 Tr. 185:3-8,
191:18-192:1; 193:22-194:23, 197:23-198:9 (Cleveland).]

188. Magdalena Municipal Schools similarly had to cut all tutoring, except for
tutoring offered to high school students due to funding cuts. [6-29-17 Tr. 33:21-
34:3 (Perry).]

189. Dr. Veronica Garcia also testified that there are ELL students in Santa Fe
Public Schools who need summer school but who do not have access to it, and that
overall the availability of summer school is limited due to insufficient funding. [6-

15-17 Tr. 127:1-14 (Garcia)]; see also [6-20-17 Tr. 173:2-174:11 (Stewart)
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(testifying that summer school for elementary students used to be free, but the
Legislature is not giving the districts enough money for summer school
programming and therefore there is no elementary summer school in the state
anymore).]

190. Martinez Plaintiff parents likewise testified that extended learning
opportunities are not available to their children. Plaintiff Rayos Burciaga testified
that her daughter struggles with several of her high school subjects, but has not
received tutoring and is on the summer school waiting list. [6-15-17 Tr. 246:2-15
(Burciaga).]

191. Plaintiff Roberto Sanchez likewise testified that his sons did not receive
tutoring or summer school when they received poor grades over the years. [6-13-
17 Tr. 41:17-22, 42:14-19, 50:16-51:4 (Sanchez).]

192. These failings further evidence Defendants’ constitutional violation: as Dr.
Rothstein testified, after-school and extended-learning programs ‘“have been
convincingly demonstrated to have positive causal effects on student
achievement.” [8-1-17 Tr. at 123:13-124:11 (Rothstein).]

193. Superintendent Frank Chiapetti similarly testified that after school programs
are a “vital need with our [low] proficiency rates,” but that PED has stopPED

funding such programs. [See 7-28-17 Tr. 77:9-78:9 (Chiapetti).]
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194. Not all New Mexico schools offer after school programs. (Yazzie Stip.
#1103) Even when districts do have a summer or afterschool program, it is limited
due to funding. Garcia, 6/15/17 at 127:1-14.

195. Superintendent Chiapetti testified that although summer school and
afterschool programs are vital to Gallup’s students, the district cannot afford to
provide both programs. Chiapetti, 6/28/17 at 77:16-18, 78:10-13.

196. Mr. Chiapetti testified that GMCS received 21* Century grant funding in the
2014 and 2015 SYs for after school and summer programs, which are vital to
improving student proficiency scores. As of 2015-16, however, GMCS no longer
receives that funding and, therefore, bears the cost of continuing the delivery of
those programs, Chiapetti, 77:9-21.

197. Districts often cannot provide afterschool or summer school programs even
though students want to participate because the districts cannot afford the
transportation for the students. Chiapetti, 6/28/17 at 143:14-17, 224:10-225:13.
Superintendent Chiapetti testified that the district is unable to provide
transportation home from afterschool programs because the district cannot afford
to run buses outside of the regular school day; the State will not pay for it.
Chiapetti, 6/28/17 at 143:14-17.

198. Superintendent Space testified that accessibility to afterschool programs in the

Grants-Cibola school district is a challenge because the district is unable to provide
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transportation home for the children. Space, 6/29/17 at 158:14-22, 149:11-14.
Superintendent Space testified that Grants-Cibola offers after school activities,
including tutoring, to all students, but the programs are only accessible to students
with personal transportation. Often the district’s Native American children who
live on the reservation lack access to these programs because they have to find
personal transportation. Space, 6/29/17 at 158:14-22.

199. Senator Stewart testified that there is not summer school anymore because the
State is not giving districts enough money. Stewart, 6/20/17 at 173:2-11

200. Senator Stewart testified that the State used to have tutoring programs that
was paid for with federal funding, but those tutoring programs are gone now.
Stewart, 6/20/17 174:24-176:4.

201. Senator Stewart testified that Albuquerque Public Schools used to be able to
offer night school from 4:00-9:00 for students who were dropping out because they
had to work to help support their families, but this program no longer exists
because there is not enough funding. Stewart, 6/20/17 at 177:5-16.

202. Dr. Perry, Superintendent of Magdalena, testified that the district cut all of its
tutoring programs except for its high school students due to lack of funding. Perry,

6/29/17 at 33:21-34:22,
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203. The Superintendent of Gadsden testified that there is currently tutoring
available in his district, but that the funding will soon run out. Yturralde, 6/30/17 at
81:2-6.

204. Losing these programs has a detrimental effect on students. Perry, 6/29/17 at
15-16.

205. Even when districts do have a summer or afterschool program, not all students
who need it have access to it. Garcia, 6/15/17 at 127:1-14; 125:6-8; Sullivan,
7/27/17 at 184:6-15 (specific to K-3 Plus).

206. The Hatch School District would offer summer school if it could afford it.
Hale, Depo. Desig. at 149:16-109.

207. There are no academic-based afterschool programs for elementary students in
the Zuni District. (Yazzie Stip. #1319)

208. Senator Stewart testified that credit recovery is a strategy to try to keep a child
on track to graduate. Stewart, 6/20/17 at 177:19-178:9.

209. The State does not provide sufficient funding statewide for credit recovery
programs for high school students. Stewart, 6/20/17 at 178:10-12.

210. Dr. Cleveland testified that Rio Rancho has credit recovery available after
school, but the district cannot serve every child who needs it. Cleveland, 7/11/17 at

193:22-195:6.
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211. The Hatch School District offers minimal summer school for credit recovery
at the high school. Hale, Depo. Desig. at 149:14-16.
212. Low income students have fewer educational opportunities such as preschool
programs, summer programs and tutoring. (Lenti, 95) (Martinez Stip. #96)

(d) Smaller Class Sizes
213. The State of New Mexico sets by statute the appropriate class size and class
load for all grades and content areas. NMSA § 22-10A-20.
214. PED has no programs or initiatives focused on reducing class size even
though New Mexico has class size requirements by statute. Montano, 7/18/17 at
225:19-24.
215. Research shows that smaller class sizes are associated with higher
achievement, higher earnings, higher high school graduation rates, and higher
college completion rates. Belfield, 6/13/17 at 46:16-22; Rothstein, 8/1/17 at
123:17-25.
216. Students who are struggling academically or socially benefit from smaller
class sizes because they get more differentiated instruction from their teachers.
Martinez, 6/14/17 at 196:11-197:6.
217. PED acknowledges that waiving class size and other requirements ‘“‘could

have a significant negative impact on student achievement, particularly with
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students in need of additional assistance, instructional time, and individualized
interventions.” P-122 at 2.

218. The PED acknowledges that class-size waivers may have significant impact
on student performance in math, reading, and language arts, and that “decreased
learning time may affect student learning.” P-122 at 2-3.

219. ELL students, who need more attention, benefit from smaller class sizes. Dr.
Kathy Escamilla testified that there is no support for the proposition that class sizes
do not matter for ELL students and explained that a low student-teacher ratio of
15-to-1 is ideal for improved language acquisition. Escamilla, 6/26/17 at 35:11-22.
The Court credits this testimony.

220. Dr. David Berliner credibly testified that dropping a class size to 15-17
students increases student achievement in the early grades. Berliner, 6/12/17 at
219:15-21.

221. A reduced teacher-student ratio allows teachers to better differentiate
instruction and provide additional support for ELL students, but New Mexico is
not doing this statewide. Garcia, 6/12/17 at 115:19-22.

222. Because districts do not have the money to pay for teachers at the current
statutory class size requirements, they are forced to increase class sizes and, in
many cases, seek class size waivers from the state and exceed the State’s statutory

maximum class sizes. Stewart, 6/20/17 at 157:6-158:20, 259:20-23.
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223. The Legislature has granted these waivers to allow districts to “save money,”
but students have paid the price: Class sizes are 7-10 percent larger, and students
get less individualized attention from teachers as a result.  Stewart, 6/20/17 at
157:6-158:20, 259:20-23.

224. Gadsden ISD, one of the better performing school districts in the state, has
had to eliminate over 53 classroom positions and 15 essential teachers since 2008.
Yturralde, 6/10/17 at 23, 242-244.

225. Tami Coleman, Chief Financial Officer for APS, said in fiscal year 2017, APS
operated “under a 5 percent class-size waiver, which means that all of [the
district’s] classes are 5 percent higher than what they really should be based on the
numbers that are in the statutes.” Coleman, 6/22/17 at 149:16-150:11.

226. Ms. Coleman testified that for fiscal year 2018, APS “was continuing to
budget at the 5 percent class-size waiver.” Coleman, 6/22/17 at 150:15-20.

227. Dr. Vanetta Perry testified that Magdalena Municipal School District has had
to reduce staff due to budget cuts, which has resulted in larger class sizes. She
stated that at the elementary level, from the 2016-17 to the 2017-18 school year,
MMS “reduced two teachers per grade level to one teacher per grade level. And so
that means that class size will be doubled without additional help in the classes.”

Perry, 6/29/17 at 18:11-17.
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228. Dr. Perry testified about the negative consequences of doubling the class size:
“Because we have a high percentage of students who are English language
learners, and we have students with disabilities, both groups of students that need
one-on-one or small group work, it’s going to be detrimental to that educational
effort because the teachers won’t have as much time to provide that individual
attention as they would have in the smaller class sizes when we had two teachers
per grade level.” Perry, 6/29/17 at 18:18-19:2. Dr. Perry also testified that one
teacher and an educational assistant is an insufficient substitute for two certified
teachers in a classroom. She stated, “An educational assistant does not have the
educational or professional background that teachers do. . . .” Perry, 6/29/17 at
81:11-82:9. Dr. Perry testified that students in Magdalena schools need individual
attention; the larger the class size, the less individual attention students receive.
This has a detrimental effect throughout children’s tenure as a student in the school
district. Perry, 6/29/17 at 21:15-22:12. Dr. Perry testified that she has concerns
about the district being able to maintain its high graduation rate in the future
because the district is losing small class sizes in its elementary school. She is
concerned about students’ ability to acquire the skills and knowledge they need to
be successful when there are larger class sizes. Perry, 6/29/17 at 40:10-14.

229. Dr. Virginia Sue Cleveland, superintendent of Rio Rancho Public Schools,

testified that providing small class size is a factor in schools in Rio Rancho having
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higher school grades; however, the district is finding this increasingly difficult to
do. Cleveland, 7/11/17 at 159:23-160:4, 162:10-163:5. Dr. Cleveland testified that
class sizes in Rio Rancho have increased because the district has to use SEG
money and apply it for the shortfall in transportation and instructional materials
funding. Cleveland, 7/11/17 at 212:20-24. Dr. Cleveland testified that her district
had to reduce 41 teaching positions, which caused class sizes to increase.
Cleveland, 7/11/17 at 221:8-15.

230. Dr. Cleveland stated that increased class size “has an impact on all children,
but particularly high-need children” because “children that have higher needs . . .
children that maybe are not as engaged in school, or maybe children who struggle
to be successful in school, or maybe children who need more differentiation in the
classroom, that’s all really hard to do when your classes get larger.” Cleveland,
7/11/17 at 221:8-222:2. Dr. Cleveland testified that differentiation of instruction to
accommodate different levels of knowledge in the classroom is made more
difficult by larger class sizes. Cleveland, 7/11/17 at 221:16-222:18. In school
year 2016-2017, Rio Rancho had 28 classrooms without teachers. Cleveland,
7/11/17 at 228.

231. Dana Sanders, Los Lunas school superintendent, testified that small class
sizes would help at-risk students. Sanders, 7/10/17 at 209:16-210:1, 236:17-22.

However, the district is not able to provide smaller class sizes because its budget
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will not allow for it. Sanders, 7/10/17 at 210:2-9. The Los Lunas school district
has had to cut 92 instructional staff positions in 2010-2011 due to budget cuts,
which significantly increased class sizes. Sanders, 7/10/17 at 217:19-218:6. In
school year 2010-11, a $3 million budget deficit forced Los Lunas to cut 92 staff
positions — including 40 teachers and several administrative positions — which
resulted in having to cut many electives from the district’s curriculum. Yazzie Stip.
#1280.

232. Tom Sullivan, superintendent of Moriarty-Edgewood, testified that the district
has not been able to stay within the statutory limits for class size because it cannot
afford to hire more teachers. Sullivan, 7/12/17 at 195:4-196:3.

233. School districts’ systemic use of class size waivers demonstrates that funding
is insufficient to allow all districts to maintain the smaller sizes recommended by
experts and required by statute. Stewart, 6/20/17 at 157-58; 262-63; Sanders,
7/10/17 at 217-218; Cleveland, 7/11/17 at 159-160, 162-163, 212, 221; Sullivan,
7/12/17 at 195-196, 271-272.

234. Some districts, like Santa Fe, have decided to cut or limit other necessary
programs and services in order to maintain smaller class sizes for some students.
Garcia, 6/12/17 at 114:1-14.

235. The Superintendent of Hatch Valley Public Schools testified that the district

has cut positions in central office and from the custodial staff to keep the class
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sizes small for its ELL students. Linda Hale, Depo. Des. at 150:13-151:14
(Hatch).
(e) Research-based reading programs

236. Literacy programs and practices that are based on valid research are essential
to ensure that low-income students learn how to read at grade level. Webster,
Depo. Desig. at 309:4-22.

237. These programs include intensive professional development for teachers on
how to teach reading, 90-minutes of reading instruction per day for students, and
additional intervention and time for instruction if students are not successful.
Stewart, 6/20/17 at 128:17-20, 132:3-12, 153:6-24, 154:1-155:3; Webster Depo.
Desig. at 308:15-310:10.

238. Teachers must be trained to teach reading with direct, explicit, sequential, and
systematic instruction. Webster, Depo Desig. at 309:14-18; Stewart, 6/20/17 at
133:4-134:25. Additional intervention includes extended learning time and/or
additional time with a reading interventionist. Webster, Depo. Desig. at 309:23-
310:10.

239. It is critical that children be proficient readers by the end of third grade in
order to be successful for fourth grade and beyond. Webster Depo. Desig. at 267:3-

5 (Yazzie Stip. #1104)
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240. Early reading proficiency is well established as a strong predictor of high
school graduation rates and future earning potential. Research shows that students
who fail to achieve this critical milestone often struggle in later grades and are at
greater risk of dropping out before graduating. (Yazzie Stip. #1242)

241. The following were stipulated: In New Mexico, thousands of children are
not given early reading intervention from Kindergarten through 3rd grade, meaning
last year just over 12,000 of students were not proficient in reading when they
entered the 4th grade. The 2011 study, conducted by the Annie E. Casey
Foundation, noted that a student who cannot read at grade level in the 3rd grade is
four times more likely to drop out. The focus of PED should never be to hold back
students, but rather PED should focus on making sure they have these essential
skills so that retention is never part of the process. (Yazzie Stip. #1105)

242. Evidence-based literacy programs and practices are essential to ensure that
low-income students learn how to read at grade level. Webster Depo. Desig. at
308:15-310:10.

243. David Abbey testified that reading counselors can help improve reading
outcomes for students. Abbey, 7/25/17 at 100:22-24.

244. One in four children in New Mexico reads at grade level by third grade. Ex.

P-2401 at 55.
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In 2008-2009, the fourth grade reading proficient or above rate on the SBA was
51.8 percent of all students. Webster Depo. Desig. at 269:2-5. (Yazzie Stip. #1106)
In 2008-2009, the reading proficient or above rate on the SBA for economically
disadvantaged fourth graders was 44.2 percent. Webster Depo. Desig. at 269:6-10.
(Yazzie Stip. #1107) In 2009-2010, the reading proficiency on the SBA for fourth
grade students was 51.4 percent. Webster Depo. Desig. 4/19/16 at 270:15-17.
(Yazzie Stip. #1108) In 2009-2010, the reading proficient or above rate on the
SBA for economically disadvantaged fourth grade students was 44.4 percent.
Webster Depo. Desig. at 270:18-21.  (Yazzie Stip. #1109) In 2010-2011,
proficient or above rate on the SBA was 46.5 percent for fourth grade students.
Webster. at 271:9-11. (Yazzie Stip. #1110) In 2010-2011, the reading proficient
or above rate on the SBA for economically disadvantaged fourth grade students
was 39 percent. Webster. at 271:12-14. (Yazzie Stip. #1111) In 2010-2011, the
reading proficient or above rate on the SBA for ELL fourth grade students was
25.7 percent. Webster. at 271:15-16. (Yazzie Stip. #1112) In 2011-2012, the
reading proficient or above rate on the SBA for all fourth grade students was 49.9
percent. Webster. at 271:22-25. (Yazzie Stip. #1113) In 2011-2012, the reading
proficient or above rate on the SBA for economically disadvantaged fourth grade
students was 42.1 percent. Webster. at 271:22-25. (Yazzie Stip. #1114) In 2012-

2013, the reading proficient or above rate on the SBA for fourth graders was 45.7
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percent. Webster. at 273:7-10. (Yazzie Stip. #1115) In 2012-2013, the reading
proficient or above rate on the SBA for economically disadvantaged fourth graders
was 37.8 percent. Webster. at 273:11-12. (Yazzie Stip. #1116) In 2012-2013, the
reading proficient or above rate on the SBA for ELL fourth graders was 17.8
percent. Webster. 4/19/16 at (5/5), pg. 273, lines 13-14. (Yazzie Stip. #1117) In
2012-2013, the reading proficient or above rate on the SBA for ELL exited fourth
graders was 49.6 percent. Webster. at 273:13-14. (Yazzie Stip. #1118) In 2013-
2014, the reading proficient or above rate on the SBA or above rate for all fourth
grade students was 43.8 percent. Webster. at 274:2-7. Yazzie Stip. #1119. In
2013-2014, the reading proficient or above rate on the SBA or above rate for
economically disadvantaged fourth grade students was 35.8 percent. Webster.
274:2-7. (Yazzie Stip. #1120) In 2013-2014, the reading proficient or above rate
on the SBA for ELL fourth grade students was 17.2 percent. Webster. at 274:2-7.
(Yazzie Stip. #1121) In 2013-2014, the reading proficient or above rate on the
SBA for ELL exited fourth grade students was 48.2 percent. Webster. at 274:2-7.
(Yazzie Stip. #1122) In 2014-2015, the reading proficiency on the SBA for all
fourth grade students was 23.8 percent. Webster. at 274:12-16. (Yazzie Stip.
#1123) In 2014-2015, the reading proficiency on the SBA for economically
disadvantaged fourth grade students was 17.5 percent. Webster. at 274:18-24.

(Yazzie Stip. #1124) In 2014-2015, the reading proficiency on the SBA for ELL
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fourth grade students was 7.1 percent. Webster. at 274:18-24. (Yazzie Stip.
#1125)

245. There is a strong correlation between the State’s failure to fund programs to
teach students how to read and students’ proficiency scores. Stewart, 6/20/17 at
160:2-8.

246. PED has a below-the-line fund called Reads to Lead (“RTL”), which offers
some districts funding to hire reading coaches and specialists.

247. Early literacy funding does not specifically target the lowest performing
schools or low-income students. (Aguilar, Vol. 1, 166, Ex. 85) (Martinez Stip. #23)
248. In 2012, PED started Reads to Lead. Webster. at 281:3-4. (Yazzie Stip.
#1126)

249. In school year 2012-2013, $8.5 million was spent on Reads to Lead and it was
available to 12 school districts and one charter school. Webster. at 281:6-12.
(Yazzie Stip. #1127)

250. In school year 2012-2013, to receive funding from Reads to Lead, school
districts had to compete for funding by developing a literacy plan on how they
would spend the proposed budget. Webster. at 281:23-282:7. (Yazzie Stip. #1128)
251. In school year 2012-2013, PED did not consider district demographics or
proficiency rates when determining which districts were selected for Reads to Lead

funding. Instead, funding was based on PED’s analysis of the strength of the
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district’s proposal in terms of what literacy program it was going to implement.
Webster. at 282:11-22. (Yazzie Stip. #1129)

252. In school year 2013-2014, $11.5 million was appropriated to Reads to Lead
for all 89 school districts. Webster. at 291:2-14. (Yazzie Stip. #1130) In 2013-
2014, the State provided every district about $50,000, which was enough to
provide about one reading coach for each district. Stewart, 6/20/17 at 151:18-
152:9.

253. Superintendent Michael Grossman testified that in the Lake Arthur School
District, Reads to Lead provided $50,000 to hire an instructional coach, but the
position cost the district $75,000-80,000. To maintain the instructional coach, the
district had to use money from the operational fund. Grossman, 6/14/17 at 46:8-25.
254. The Superintendent of Espafiola testified that the district lost funding for
Reads to Lead, which meant that the district lost a professional development coach
and the resources for the schools. Martinez, 6/14/17 at 169:5-12.

255. The Assistant Superintendent of Pojoaque Valley Public Schools testified that
the district stopped receiving Reads to Lead funding and had to cut an instructional
reading coach position because of it. Adams, at 84:22-85:19.

256. In 2016-17, PED defunded districts whose reading scores stayed the same or
decreased, requiring those districts to eliminate their reading specialists. Grossman,

6/14/17 at 45:4-22, 100:3-12; Skandera, at 221:22-222:20
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257. The Hatch School District applied for Reads to Lead funding for the 2016-17
school year, but its application was not accepted, and the district did not receive
funding because its proficiency scores did not meet or exceed the state and did not
show growth, so PED did not fund the district. Hale, at 51:19-52:7.

258. In SY 2016-17, only 45 of 89 districts received any funding at all from Reads
to Lead. Ex. P-3016 at 123- 124,

259. Superintendent Chiapetti testified that when Gallup did not receive Reads to
Lead funding in 2016-17, it chose to allocate some of its limited budget to keep its
few reading tutors; but with or without Reads to Lead funds Gallup could not
afford a sufficient number of reading specialists to reach all its at-risk students.
Chiapetti, 6/28/17 at 80:9-82:5; See also P-3016 at 123.

260. Magdalena received the Reads to Lead grant in 2015-16, which the district
used to pay a half-time reading interventionist in elementary school. The PED
denied Magdalena’s 2016-17 application for Reads to Lead because the district did
not show sufficient growth in reading proficiency. The half-time reading
interventionist position was eliminated. In 2015-16, 29.4 percent of the elementary
school students were proficient or advanced in reading. Perry, 6/29/17 at 57-58;
Magdalena Elementary School report card 2015-16) (Yazzie Stip. #1331)

261. The Silver District applied for the Reads to Lead grant for the 2016-17 school

year and did not receive it. (Candy Milam, pg. 72) (Yazzie Stip. #1335)
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260. Zuni District applied for the Reads to Lead grant but PED denied their
application, because test scores showed that students had made progress on the
tests. (Lewis, at 85: 1-4). (Yazzie Stip. #1321) The two reading interventionists in
Zuni are federally funded positions through the District’s Title VIII funds (i.e. PL
874 funds). (p. 45, lines 11-16). (Yazzie Stip. #1316)

261. According to Mr. Chiapetti, GMCS no longer receives Reads to Lead funding
and, therefore, it does not provide students any specialized reading program,
Chiapetti, 6/28/17 at 80:2-11. GMCS subsidizes the cost of providing reading
tutors to certain students as a substitute for Reads to Lead programming, Chiapetti,
6/28/17 at 80:12-21. GMCS does not have sufficient reading specialists to serve
all children who are in need of such literacy support, which would cost the District
about $10,000 per each of the 19 schools — the same amount that each school
received in Reads to Lead funding. Chiapetti, 6/28/17 at 80:22-81:2. In order to
improve the literacy of students, Mr. Chiapetti testified that GMCS has hired three
reading coaches, which is an extremely insufficient amount to serve all schools
where the need exists. Chiapetti, 6/28/17 at 81:3-82:5. In order to provide three
reading coaches, GMCS has had to eliminate elective courses at the high school
level, including vocational and fine arts electives, in exchange for basic remedial,

intervention programs that target 9" and 10" grade students. Chiapetti, 6/28/17 at
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82:6-83:2. This tradeoff, however, only serves approximately 50 percent of all
students who need remedial interventions. Chiapetti, 6/28/17 at 82:22-83:11.
262. With or without Reads to Lead funds Gallup could not afford a sufficient
number of reading specialists to reach all its at-risk students. Chiapetti, 6/28/17 at
80:9-82:5; see also P-3016 at 123.
263. The State’s budgets have not included sufficient funds for Reads to Lead
specialists for all at-risk children or to train teachers with the proven strategies
needed to teach reading and provide them instructional materials. Stewart, 6/20/17
at 160:2-8.
264. Districts do not receive enough SEG funding (above-the-line) to provide the
kind of professional training teachers need to teach reading. Stewart, 6/20/17 at
156:1-13.
265. PED testified that it needs to be doing more to improve New Mexico’s
reading proficiency rates. Webster. at 311:13-15. More funding to support and
expand PreK, K-3 Plus, and Reads to Lead is necessary to increase reading
proficiency overall in New Mexico. Webster, at 329:15-330:3; 331:7-14.

() Counselors, social workers, and other non-instructional staff
266. Defendants have failed to provide sufficient resources for counselors, social

workers, and other non-instructional staff that all students, especially at-risk
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students, need to succeed. [See 6-28-17 Tr. 89:23-90:10 (Chiapetti) (testifying that
counselors are not funded through PED).]

267. Most districts do not have sufficient funding to make social and health
services available to all at-risk students. Many districts have had to eliminate
counselors, nurses, and social workers and/or reduce their time in the district due to
budget cuts. Yturralde, 6/30/17 at 9:13-16, 105:11-20, 6/29/17 at 97:22-98:19;
Perry, 6/29/17 at 19:21-20:22, 97:17-24; Space, 6/29/17 at 152:21-154:19;
Ramirez, 6/21/17 at 225:16-226:8, 232:8-19; Chiapetti, 6/28/17 at 91:4-16, 89:7-
19, 89:23-90:16, 90:19-22; Garcia, 6/12/17 at 101:14-102:4; Chavez, 7/7/17 at
75:10-12, 93:15-25; Rounds, 6/12/17 at 103:23-104:15; Sullivan, 7/12/17 at 190:1-
21, 191:6-7, 191:11-192:7; Grossman, 6/14/17 at 24:15-20, 137:19-138:1;
Martinez, 6/14/17 at 161:23-162:15; Hale,. at 152:14-153:17, 156:4-15, 156:23-
157:18; Salas, at 45:7-10.

267. Gadsden district has only 12 of 24 needed social workers, [6-30-17 Tr. 8:9-21
(Yturralde)], and 31 of 46 needed counselors, [Id. at 8:22-9:16.] In addition,
Gadsden administrators juggle multiple roles usually handled by separate
administrators. For instance, an Associate Superintendent of Curriculum is in
charge of administering technology, bilingual education, and athletics as well. [Id.

at 106:13-23.]
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268. Martinez Plaintiff parents testified that neither they nor their children receive
any information from their children’s schools on applying to college. [6-19-17
P.M. Tr. 7:22-25 (Sanchez); 6-15-17 Tr. 235:1-4, 247:1-21, 261:23-262:4
(Burciaga).]

269. Teacher Janet Kimbrough testified that the two social workers in her school
only serve students with disabilities (“SWDs”), despite the general population also
needing services. [See 7-20-17 Kimbrough-Hartsock Depo. Desig. 75:22-76:3.]
270. Student counseling, mentoring, and monitoring programs have been shown to
reduce high school dropout rates and increase graduation rates to produce fiscal
benefits that greatly exceed program costs. [See P-2793 {1 119-20, 123, 127; see
also 8-1-17 Tr. 123:17-25 (Rothstein).]

271. Dr. Veronica Garcia testified that access to counseling and social work in
schools helps low-income children be successful. Garcia, 6/12/17 at 93:19-95:4.
The State’s expert on Indian Education, Keith Moore, testified that having social
workers and counselors in schools is necessary to address any out-of-school issues
that Native American children may face. 8/2/17 at 60:24-61:2

272. High-performing schools have strong non-academic supports, including
counseling, social workers, nurses, and health clinics within schools. Montoya,

7/20/17 at 248:12-249:11.
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273. Wrap-around services can improve at-risk students’ academic performance.
Berliner, 6/12/17 at 163:23-164:4.

274. Gilbert Ramirez, a charter school director and former APS high school
counselor, testified that students who receive therapeutic interventions in school
experience increased stability, a better ability to attend school, and re-engagement
with their school setting. Ramirez, 6/21/17 at 212:23-213:8. Ramirez testified that
in his experience 90 percent of the students in his the public high school where he
formerly worked needed services, but the school could only serve 2-3 percent of
those students. [See 6-21-17 Tr. 216:24-218:23 (Ramirez).]

275. High school support programs that provide additional mentoring and
counseling can improve graduation rates. Ex. P-2793 at § 119-125, Table 12 at p.
44.277. LFC staff has found that interventions like mentoring and counseling have
strong evidence of effectiveness. Sallee, 7/21/17-p.m. at 22:11-23:1; Ex. P-326 at
24. Additional mentoring and counseling programs are not possible without more
counseling services than are currently available. Belfield, 6/13/17-a.m. at 52:5-25
(in reference to Table 12 at p. 44).

276. The recommended student to counselor ratio is 250:1. Chiapetti, 6/28/17 at
89:23-25. When school counselors are working at the recommended student-to-
counselor ratio, students have fewer disciplinary problems and higher rates of

graduation. Berliner, 6/12/17 at 158:8-12.
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277. The ratio of Gallup-McKinley County Schools counselors staffed at the
middle and high school is 350:1. Chiapetti, Vol. 2, p. 161, lines 6-19; Yazzie Stip.
#1300.

278. Counselors are able to help struggling students attain academic success. Perry,
6/29/17 at 39:5-20.

279. Counselors can address some of the students’ issues that stem from living in
poverty, such as whether a child has enough food over the weekend or is exposed
to domestic violence. Space, 6/29/17 at 173:24-174:4; Chiapetti, 6/28/17 at 89.7-
19.

280. Grant-Cibola County Schools does not have a social worker to address the
needs of general education students and special education students whose IEP does
not require a social worker. (Yazzie Stip. #1286)

281. According to Ms. Chavez, in 2017/18 SY, Cuba Independent School District’s
Title | funds, which it allocates towards supplemental services, salaries and
benefits for staff, and supplies and materials, have decreased by almost $70,000.
Similar reductions to Title | also occurred in the 2016-17 SY. Chavez, 07/07/17 at
92:14-93:2. Title | funds are allocated to districts to support the needs of at-risk
children. Chavez, 07/07/17 at 93:6-8. Given the reduction in Title | funds, Cuba
Independent School District was forced to cut positions, including a high school

counselor position for the 17/18 SY, a position which it could not subsidize
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because of simultaneous cuts to its operational budget. Chavez, 07/07/17 at 93:9-
25.

282. The Superintendent of Gadsden testified that in order to fully meet the mental
health needs of the district, it would have to have a group of professionals visit
schools on a daily basis to work directly with students; however, the district does
not have the finances to hire the personnel required. Yturralde, 6/30/17 at 105:11-
20. Gadsden is short 15 counselors. Yturralde, 6/30/17 at 9:13-16. Due to budget
cuts, Gadsden has not replaced some of the counseling positions is has lost in
recent years. Yturralde, 6/29/17 at 97:17-24.

283. Dr. Perry testified that in Magdalena, its students may come to school having
experienced as young children, domestic abuse, neglect, homelessness, which all
contribute to cognitive ability. Perry, 6/29/17 at 19:21-20:4 The Magdalena school
district has one counselor and a part-time social worker who work with students,
but this is not sufficient to meet the needs of the district’s students. Perry, 6/29/17
at 19:21-20:22.

284. The Gallup-McKinley school district uses Title VIII money to the maximum
it can to provide counseling services to its students, but the district still has to dip
into SEG funds to try to cover counselors’ salaries. Chiapetti, 6/28/17 at 89:23-

90:16, 90:19-22.
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285. Dr. Garcia testified that the ratios between counselors and students are too
high for counselors to be able to offer services to all students. Garcia, 6/12/17 at
101:14-102:4.

286. Ms. Chavez testified that the Cuba school district has difficulty finding
counselors for its district. Chavez, 7/7/17 at 75:10-12. Ms. Chavez testified that
the district recently cut an at-risk counselor position from the district due to cuts in
funding. Chavez, 7/7/17 at 93:15-25.

287. Stan Rounds, former superintendent of Las Cruces, testified that the district
staffed counselors at a 1:600 ratio because it cannot afford to hire additional
counselors. Rounds, 7/12/17 at 103:23-104:7. Though children who are highly
mobile or economically disadvantaged benefited from social workers, there is not
State funding for it and that the district is horribly short on its support in those
areas. Rounds, 7/12/17 at 104:7-14.

288. Moriarty’s counselors have been reduced to about six district-wide, which is
not enough to address the socio-emotional challenges children face. Sullivan,
7/12/17 at 190:1-21, 191:6-7, 191:11-192:7.

289. The Lake Arthur district does not have a counselor for elementary, middle or
high school because of funding cuts to the SEG. The counseling position the
district did have was eliminated five years ago. Grossman, 6/14/17 at 24:15-20,

137:19-138:1.
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290. Though the Espafiola school district’s students could benefit from social
workers in schools, the district cannot afford them. Martinez, 6/14/17 at 161:23-
162:15.
291. The Superintendent of Hatch testified that it does not have enough counselors
at all levels of K-12. Hale, Depo. Desig. at 152:14-19. The Superintendent of
Hatch testified that the district used to have counselors in the elementary schools
which allowed the district to be proactive and do preventive counseling with Kids,
but now the district can only offer reactionary counseling after a problem occurs.
Hale, Depo. Desig. at 152:20-153:8. The Hatch School District cannot supply
counselors or mental health services to students with SEG funding. Hale, Depo.
Desig. at 153:9-15. The Superintendent of Hatch testified that college and career
readiness counselors are necessary to ensure students succeed in school and pursue
college or career after high school. Hale, Depo. Desig. at 156:23-157:13.
292. Adrianne Salas is the Superintendent of Alamogordo Public Schools. Salas,
Depo. Desig. at 9:2-5, 15-17. Ms. Salas testified that the Alamogordo school
district is in dire need of counselors to serve students’ needs. Salas, Depo. Desig. at
45:7-10.

2. Inadequate Funding for At-Risk Students
293. Funding for programs for at-risk students is inadequate.

294. Title | funding is insufficient to provide funding for at-risk programs.
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295. Contrary to Defendants’ argument, current funding through the at-risk
formula and Title | does not provide the money needed to educate at-risk students
and to offer these programs. Sallee, 7/21/17-a.m. at 67, 71-72.
296. Indeed, the fact that so many schools have had to seek waivers of the
maximum class size requirement due to financial constraints demonstrates that
these programs are not adequately funded. See Stewart 6/20/17 at 157-58; 262-63;
Sanders, 7/10/17 at 217-218; Cleveland, 7/11/17 at 159-160, 162-163, 212, 221,
Sullivan, 7/12/17 at 195-196, 271-272. This demonstrates a lack of reasonable
curricula for at-risk students.

3. Inadequate Funding for ELLs
297. Programming for ELL students is inadequate.
298. Nationally, New Mexico public schools served the third largest ELL
population from 2008/2009 to 2011/2012 and the second largest in 2012/2013.
Yazzie-Stips ## 1150-1154.
299. English language learner (ELL) refers to children who are developing English
as a second language. Blum Martinez, 6/26/17-p.m. at 99:20-25.
300. Bilingualism is the daily and constant use of two languages throughout a

person or a community’s life. Blum Martinez, 6/26/17-p.m. at 99:1-5.
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301. An English as a Second Language (ESL) program focuses strictly on English,
while bilingual programs focus on English in addition to the student’s primary
language. Blum Martinez, 6/26/17-p.m. at 101:3-7.

302. An aspect of a reasonable curriculum for students who are not proficient in
English is a program to assist such students in acquiring English proficiency and to
allow such students to participate comparably with other students in the core
curriculum within a reasonable time period. Such programs are required by state
statute, federal statute, and by the state constitution. See NMSA 1978 § 22-23-1.1
(2004) (concerning bilingual programs); 20 U.S.C. §1703(f) (requiring appropriate
action to overcome language barriers that impede equal participation by students in
instructional programs); Every Student Succeeds Act, P.L. 114-95, 8§ 3001-3004
(December 10, 2015), 129 Stat. 1802 (concerning training necessary to provide
high quality language instruction programs to students with limited English
proficiency); Civil Rights Act of 1964, 42 U.S.C. § 2000d et seq. (requiring
effective language assistance programs for Native American English language
learners).

303. New Mexico is not meeting its state and federal requirements to assist
students who are not proficient in English. See, e.g., Blum-Martinez, 6/27/17-a.m.

at 44, 53-54, 58, 63-64, 80, 82.
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304. Effective programs for English language learner (ELL) students must have
qualified teachers—meaning bilingual-certified or TESOL-endorsed teachers. P-
2795 | 37a; Blum Martinez, 6/27/17-a.m. at 26:25-28:5; see also Yturralde,
6/30/17 at 100:15-101:11.

305. Teachers working with ELL students, including teachers in non-language
academic subjects, must receive periodic, ELL-specific professional development.
P-2795 ¢ 31; Escamilla, 6/26/17-a.m. at 34:24-35:3; Blum Martinez, 6/27/17-a.m.
at 33:19-34:18; Pelayo, 7/24/17-a.m. at 93:6-10.

306. Expert for the Yazzie Plaintiffs, Dr. Rebecca Blum Martinez, who is currently
a Professor of bilingual and ESL education at the University of New Mexico, gave
credible and reliable testimony about the status of ELL programs in New Mexico,
with a particular focus on the education of Native American English learners
(NAELSs) enrolled in New Mexico Public Schools.

307. Dr. Blum Martinez has a Ph.D. in School of Education, with Specialization in
Bilingualism/Second Language Acquisition; Literacy for Minority Populations;
Curriculum Development for Minority Populations. The Court found Dr. Blum
Martinez to be a credible witness.

308. The opinions and findings made by Dr. Rebecca Blum Martinez about ELL

programs and NAEL education in New Mexico public schools were based on her
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expertise in the field of English as a Second Language and Bilingual Education.
Blum Martinez, 6/26/17 at 98:21-24.

309. Dr. Blum Martinez testified that a Department of Justice letter entitled “Dear
Colleague,” which she identified as Exhibit D-1225, describes the responsibilities
and duties imposed on State and Local Education Agencies to ensure that ELL
students’ rights to a meaningful education under federal law are met. The letter
describes the standards established by the United States Court of Appeals for the
Fifth Circuit in Castaneda v. Pickard, 648 F.2d 989 (5th Cir. 1981) and by the
United States Supreme Court in Lau v. Nichols, 414 U.S. 563 (1974). Blum
Martinez, 6/27/17-a.m. at 13:24-14:1, 14:16-15:6, D-1225 at 5-6.

310. Dr. Blum Martinez testified that, under the Castaneda and Lau standards, any
public school that serves ELL students, regardless of whether the school district
receives Title Il funding, must ensure that ELLS receive assistance in attaining
English proficiency. Blum Martinez, 6/27/17-a.m.at 17:6-9, 18:18-22.

311. Title VI of the Civil Rights Act, which includes the Castaneda and Lau
standards, applies to schools receiving federal funds, including all New Mexico
public schools. Blum Martinez, 6/27/17-a.m.at 19:11-18.

312. Requirements under Title 11l include, in part, a high quality professional
development program and a high quality language instruction education program

that is based on scientifically-based research.  High quality professional
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development should include training on how to provide ELL students access to
what is required under the Common Core State Standards, which would enable
ELL students to learn English and attain an academic understanding of English.
Blum Martinez, 6/27/17-a.m.at 17:10-18:17.

313. Placing ELL students in a classroom with a TESOL-endorsed teacher does not
constitute a sufficient program under Title I1l. There must be adequate materials, a
curriculum, and specific strategies provided across the board in a consistent
manner, as well as cohesion with the heritage language classes. Blum Martinez,
6/27/17-a.m. at 44:24-46:3.

314. Title 111 funds must supplement and not supplant the general curriculum or
school program required under Title VI of the Civil Rights Act. Blum Martinez,
6/27/17-a.m. at 18:23-19:10.

315. Dr. Kathy Escamilla is an expert in the field of bilingual and multicultural
education, and she gave credible and reliable testimony regarding: (a) the
characteristics of the ELL population in New Mexico and the array of language
programs for ELLs, (b) the basic elements and resources necessary to implement a
quality educational program for ELLs in New Mexico, (c) the extent of learning
achievement by ELLs in New Mexico, (d) the quality of ELL programs in the
district across the State of New Mexico, and (e) the availability of Title I11 funding

to support quality programs for ELLSs.
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316. Dr. Escamilla is a Professor at the University of Colorado, Boulder School of
Education and has held this position since 1998. She teaches in the areas of
Second Language Acquisition, Sociolinguistics and Education, Bilingual
Education (Foundations and Methods), Methods of Teaching ESL, and Research
Methods for Bilingual/ESL Education. Dr. Escamilla received her Ph. D. from the
University of California, Los Angeles in Curriculum and the Study of Schooling
with an emphasis in Bilingual Education. Dr. Escamilla has focused her research
on bilingual and multicultural education. P-2795 {{ 1-8.
317. Dr. Escamilla testified that the research regarding quality instruction for ELLS
says that quality programs include the following components:
a. A clearly articulated cross-grade level program (in some cases referred
to as a language policy);
b. Well qualified and prepared teachers and administrators;
c. Curriculum and materials that include materials to teach English,
Spanish and other languages as either native or second languages,
materials to teach literacy in English, Spanish and other languages,
content area materials in English and non-English languages, and
culturally responsive materials;
d. Opportunities to learn language (English Language Development

(ELD) or other languages as second languages);
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e. Opportunities to use language to learn content;

f. Opportunities to learn about language and how language works; and

g. Parent Engagement Opportunities. P-2795 | 28, 32, 37; see also

Blum Martinez, 6/26/17-p.m. at 111:6-112:7.

318. Forty years of empirical research has established that bilingual programs that
are well-organized and well-resourced are superior and that dual language
programs are the gold standard of education for ELL students. While it is not
feasible for all ELLs to have access to dual language education programs, all ELLs
should have access to a program that is sound pedagogically and theoretically even
iIf biliteracy/bilingualism cannot be part of the school curriculum. P-2795 {{ 29-
30.
319. An adequate English as a Second Language program for ELL students should
include the following elements: an underlying philosophy or theory of second
language development that is consistent across all grades and time; program
director who supports the theory; teachers who are TESOL (Teaching English to
Speakers of Other Languages) endorsed; materials that support the theory; and,
professional development for teachers and administrators. Blum Martinez, 6/26/17-
p.m.at 111:6-112:7.
319. Efforts to address the learning needs of ELLs must be made across all age

groups, including a focus on early childhood education because ages three to eight
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are so important for language development. Further, when ELLs have a seamless
instructional and linguistic transition from Pre-K to third grade, they have more
time to develop effectively both their linguistic skills and their content knowledge.
Additionally, it is not just the language of instruction in these programs that make
them effective, it is also the quality of instruction. Preparation for teachers is
important because skills may be different for different languages and the need for
specialized preparation for bilingual/ELD teachers that is beyond what is needed
for preparing teachers for monolingual classrooms. P-2795 {{ 32-33.

320. Research cited by Dr. Escamilla suggests that there needs to be daily,
separate direct instruction appropriate to language level, grade, and age until the
student reaches level 4 (early intermediate). Sheltering strategies, including
Sheltered Instruction Observation Protocol (SIOP), that help students gain access
to content material do not constitute an adequate ELL program, because such
strategies do not constitute a coherent model of instruction and content used across
all grades by all ELL teachers. Blum Martinez, 6/27/17-a.m. at 55:19-22, 57:22-
58:8.

321. Research also indicates that teachers should have specialized training in
English as a second language and specialist teachers should have knowledge of

native language literacy. More stringent requirements lead to the strongest gains;
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while lower requirements for training lead to lower reading outcomes. P-2795
35.

322. A rigorous and well-designed culturally relevant curriculum has a positive
Impact on students. "Culturally relevant” describes "a condition where programs
or services are planned, designed, implemented, and evaluated respecting and
accounting for the client's cultural and linguistic values and heritage." The terms

“culturally relevant,” "culturally responsive,” and "culturally appropriate™ have
very similar meanings, and are used interchangeably. Ex P-2881 at 7.  Such
curriculum should include units of study, courses, or programs that are centered
around the knowledge and perspectives of an ethnic or racial group, reflecting
narratives and points of view rooted in lived experiences and intellectual
scholarship of that group. P-2795 { 36. It is important for schools to provide ELL
students a language program that is relevant to their culture, in order to help them
develop their linguistic abilities and improve their self-efficacy and self-esteem.
Blum Martinez, 6/27/17-a.m. at 56:9-18.

323. It is important for Native American English learners (NAEL) to have Native
American teachers because they have the ability to relate to and interact with
NAEL students effectively, do serve as English proficient models to students, and

are likely to remain employed at the school. Blum Martinez, 6/27/17-a.m. at Tr.

75:22-76:11.
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324. NAEL students require ample opportunities to interact with the English
language in order to develop full competency, both, socially and academically; as
well as the integration of indigenous perspectives, cultural values, and recognition
of the tribal languages as a resource. Blum Martinez, 6/26/17-p.m. at 112:8-23,
113:4-18.

325. Given certain geographical challenges, including rural isolation factors,
NAEL students in New Mexico may not have ample opportunities to interact with
different kinds of English because their school locations often lack access to
technology and instructional materials. Blum Martinez, 6/26/17-p.m. at 113:19-
114:20.

326. Only 2 percent of all teachers in the state are Native American. Blum
Martinez, 6/27/17-a.m. at 70:12-71:4.

327. From school years 2004/2005 to 2010/2011, the U.S. Department of
Education reported a shortage of New Mexico Bilingual and TESOL teachers.
Yazzie-Stips # 1269.

328. Programs for NAEL have unique needs. Dr. Blum Martinez testified to ten
elements to evaluate and assess the English language learner acquisition programs
provided to Native American ELL students. (The elements are cited as examples of
an adequate program and are not intended to be taken as mandatory requirements.)

The elements are as follows:
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a. Element No. 1. technical guidance and monitoring by a state
educational agency, which is required under applicable law. Blum
Martinez, 6/27/17-a.m. at 22:3-20, 23:11-17. A state’s duty to monitor
includes the duty to ensure that the district’s ELL program is functioning
and serving ELLs. 06/27 (AM), Tr. 26:7-10).

b. Element No. 2: A district director or coordinator who specializes in
English as a Second language (ESL) and expertise in indigenous
students. Blum Martinez, 6/27/17-a.m. at 23:18-22. A director must
understand second language learning theories, including the application
of programs, strategies and approaches for different kinds of ELLSs.
Blum Martinez, 6/27/17-a.m. at 23:23-24:10.

c. Element No. 3: District staff, including directors, ESL teachers and
administration that support learning needs of ELLs. Blum Martinez,
6/27/17-a.m. at 26:13-24.

d. Element No. 4: TESOL endorsed teachers that are knowledgeable
about indigenous cultures. Blum Martinez, 6/27/17-a.m. at 26:25-27:8.
TESOL endorsed teachers are knowledgeable about second language
learning. Blum Martinez, 6/27/17-a.m. at 27:9-21.

e. Element No. 5: Research based ESL and bilingual education programs

that are aligned with the basic curriculum. Bilingual programs for
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indigenous language-speaking students may vary based on the tribal
culture. For example, Navajo and Apache languages are written, and can
be aligned with the curriculum. Blum Martinez, 6/27/17-a.m. at 28:8-25.
On the other hand, some of New Mexico’s Pueblo languages, which are
only taught orally, cannot be taught in public school settings. Blum
Martinez, 6/27/17-a.m. at 29:13-30:11.

f. Element No. 6: Materials that support the development of oral and
written, academic English. Blum Martinez, 6/27/17-a.m. at 30:12-14.
Materials must account for language arts, science, social studies, and
math. Identifying and disseminating materials specific to ELL students is
an obligation of both the State and Local Education Agencies. Blum
Martinez, 6/27/17-a.m. at 30:15-31:5.

g. Element No. 7: Appropriate and unbiased assessments. Nearly all
assessments are conducted in English, which suggests the need for an
evaluation in another language to determine ELL students’ attainment of
content and knowledge. Blum Martinez, 6/27/17 at 31:6-15.

h. Element No. 8: Attention to the language and culture of indigenous
students. Native American students are rarely portrayed in the general

curriculum. School administrators and educators must identify ways to
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incorporate indigenous culture and language into the general curriculum.
Blum Martinez, 6/27/17-a.m. at 32-13-33:7.
I. Element No. 9:  Professional development of teachers and
administrators.  Professional Development must work to develop
understanding among all educators, including TESOL endorsed teachers,
and administrators about ELL education and ensuring ELLs have access
to the core curriculum. Blum Martinez, 6/27/17-a.m. at 33:19-35:19,
J. Element No. 10: A welcoming environment for parents and families.
Blum Martinez, 6/27/17-a.m. at 35:20-36:16.
329. PED collects annual data on the numbers of Bilingual Multicultural Education
Programs (BMEPs) in the state’s 89 school districts. Table 1 from Dr. Escamilla’s
prefiled testimony indicates that there were BMEPs in 56 districts and 13 state
charter schools in 2014-15. Her prefiled testimony also shows how the number of
schools with BMEPs had declined over a six-year period. P-2795 { 9-10.
330. The BME Annual Report makes no mention of what types of programs are
available for ELL students in those districts which do not have access to bilingual
education and that federal statutes required that all identified ELLs have access to
a program to teach them English and allow them access to content area instruction.

P-2795 { 10.
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331. Escamilla Table 2, demonstrates via a six-year span of time participation in
Bilingual Multicultural programs by both Hispanic and Native American students
has dropped by 6,005 students for Hispanics and 433 students for Native
Americans from school year 2010-11 to school year 2015-16. P-2795 { 11, Table
2.

332. Escamilla Table 4 reports the number of students over a six-year period who
were labeled as ELLs who participated in Bilingual Multicultural programs. It is
noteworthy that the reports show there were more students labeled as ELLs who
were not in BMEPs as there were ELLs participating in these programs. Dr.
Escamilla noted that the number of ELL students not participating in BMEPS has
increased by about 3,000 students since 2010. P-2795 { 13, Table 4.

333. Many ELL students, including Native American ELL students, in New
Mexico are in danger of or have become long-term English learners (LTEL)
because they do not receive the necessary ELL programing.

333. New Mexico administers the WIDA-ACCESS test to ELL students in order to
measure their English language proficiency. Blum Martinez, 6/27/17-a.m. at
47:16-48:18. ELL students who are deemed English language proficient by
scoring a 5 or 6 on the ACCESS test must be monitored for an additional two years
after exiting the program. Blum Martinez 6/27/17-a.m. at 92:10-22. Long-term

English Learners (LTELs) are ELL students who have been enrolled in United
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States schools for at least 6 years and have failed to attain English language
proficiency. Blum Martinez 6/27/17-a.m. at 50:4-10.

334. Many students in New Mexico who enter kindergarten as ELLs are in danger
of becoming or have become LTELs. Blum Martinez, 6/27/17-a.m. at 49:20-50:6.
There are several reasons for this. Among them is that ELLs become LTELS is
because their school has not provided them with consistent assistance in English
language development. A second reason is that the pedagogy and curriculum used
by the school district is watered down in order to make it simpler for ELLS to
understand, and, as a result, ELLs are not gradually exposed to more complex
language. Blum Martinez, 6/27/17-a.m. at 50:11-52:6. A third reason that ELLS
become LTELs is that ELL teachers, who are not familiar with second language
learning, fail to understand the distinction between an ELL student who is
struggling with English versus an ELL student who is struggling with literacy — i.e.
whether the student is struggling with a language issue or a reading issue. As a
result, ELLs are mistakenly placed in remedial reading programs, which generally
use simple, one-syllable words and sentences to help students decode and sound-
out words, not gain comprehension. Blum Martinez, 6/27/17-a.m. at 51:5-20.

335. Misunderstandings about how second language learning happens affect the
way school districts serve their NAEL students. Educators of ELLs who fail to

understand this learning process may mistakenly perceive a learning disability or
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speech delay. Blum Martinez, 6/27/17-a.m. at 61:23-62:18. A significant
consequence that results from district and school administrators’ lack of
knowledge about Native American culture and language development needs is that
Native American English language learner students are often misidentified as
requiring special education services. A n overrepresentation of Native American or
English language learner students classified as needing Special Education is an
issue that the Office of Civil Rights is concerned about. Blum Martinez, 6/27/17-
a.m. at 41:15-42:20.

336. Local and State Educational Agencies are generally responsible for ensuring
that teachers of ELL students are provided language development training. Blum
Martinez, 6/27/17-a.m. at 62:19-63:4.

337. Misidentification of ELL students as speech delayed is generally attributable
to a district’s lack of knowledge and professional development about ELL
education and a lack of technical guidance by the State. Blum Martinez, 6/27/17-
a.m. at 63:10-17.

338. Dr. Escamilla examined the Bilingual Multicultural Education (BME) Annual
Reports, the ELL School Improvement Reports, and the School Grades Report to
assess ELL program quality and academic achievement for ELLs. P-2795 { 39-
40. With regard to English language acquisition, data from the 2015-2016 BME

Annual Report stated that a total of 45,717 students took the ACCESS test with the
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following results: 4,914 (11 percent) students at the Entering Level; 6,813 (31
percent) at the Emerging Level; 14,223 (31 percent) at the Developing Level,
12,121 (26 percent) at the Expanding Level; 6,382 (14 percent) at the Bridging
Level; and 1,264 (3 percent) at the Reaching Level. According to the report, these
levels are virtually unchanged since school year 2010-2011. According to the
report, the State of New Mexico sets a standard that 12 percent of its English
language learners achieve proficiency every year. Dr. Escamilla testified that this
standard for English language acquisition is arbitrary. P-2795 | 41.

339. Based on data from the Bilingual Multicultural Education Bureau (BMEB)
Dr. Escamilla found that Hispanic ELLs overall are not doing well on academic
measures in reading and math, and Hispanic ELLs in bilingual programs are doing
only slightly better than Hispanic ELLs not in bilingual programs. In 2014-15, for
Hispanic ELLs in BMEPs, 6 percent were proficient in the Math portion of the
PARCC assessment and 11 percent were proficient in the Reading portion of the
PARCC assessment. In 2014-15, for Hispanic ELLs not enrolled in BMEPs, 5
percent were proficient in the Math portion of the PARCC assessment and 21
percent were proficient in the Reading portion of the PARCC assessment. In
2015-16, for Hispanic ELLs in BMEPs, 7 percent were proficient in the Math
portion of the PARCC assessment and 31 percent were proficient in the Reading

portion of the PARCC assessment. In 2015-16, for Hispanic ELLs not enrolled in
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BMEPs, 6 percent were proficient in the Math portion of the PARCC assessment
and 24 percent were proficient in the Reading portion of the PARCC assessment.
P-2795 1 44, Table 6.

340. In Espanola Public Schools, a district that received no Title 11l funding and
that reported only 6 schools with BMEPs in place in school year 2013-14, Dr.
Escamilla found that 8 of the 15 schools in the district did not meet their targets for
ELL English Language Acquisition and 3 did not report data in school year 2013-
14. With regard to district targets for ELLs in reading and writing, Dr. Escamilla
noted a similar trend. Ten of the 15 schools did not meet targets in reading and
writing for ELLs. At the same time, 7 of these schools scored grades of A or B,
but of those 7, none met goals for ELLs for both English language acquisition and
reading and writing. P-2795 { 47-48, 69-70 Table 7.

341. Dr. Escamilla reported that data she reviewed and gathered made it difficult
to assess the efficacy of ELL programs for Albuquerque Public Schools.
Albuguerque Public Schools has a total of 153 schools and counts 15 language
groups represented by its ELLs. Albuquerque Public Schools reported that it
served its ELL students through dual language, maintenance, and enrichment
bilingual and ESL, and ESL-Sheltered programs. Overall, the district reported that
it met its AMAO target of 12 percent of ELL students attaining English proficiency

on its Alternative Language Report, but it did not disaggregate results by school or
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program, making it very difficult to assess program efficacy. P-2795 {f 52-54,
App. C.

342. Dr. Escamilla testified that Gadsden Independent School District reported that
8 of its elementary schools implement a 50:50 Dual Language Model and 7
elementary schools implement a Transitional Model. All 3 middle and high
schools implement a Transitional Model. Gadsden requires that all core content
teachers have a TESOL/Bilingual endorsement, and there are a total of 470
certified bilingual/ESL teachers in the district. Gadsden ISD reported that former
ELLs outperform never ELLs on state-mandated tests. The district reported that,
during the 2014-15 school year, it initiated professional development on language,
culture, second language acquisition, and balanced literacy in two languages,
among other professional development. The district reported that it provided
summer institutes in literacy and mathematics and an ELD Academy. Dr.
Escamilla testified that it was difficult to evaluate Gadsden’s ELL program
efficacy based on ACCESS test scores and school grades for 2014-15. Thirteen of
23 schools met their goals for ELL English language acquisition, but only 5
schools met their goals for ELL reading and math. Schools not meeting district
goals for ELL reading and writing and language acquisition earned school grades
of A and B in some cases, while some schools which met one of the goals did not.

P-2795 11 55-61, App. D.
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343. Dr. Escamilla testified that Santa Fe reported it served its ELLs in 29 schools
through a variety of programs, including dual language, and maintenance and
transitional bilingual education. Santa Fe identified 16 different language groups
represented by its ELLs; however, the majority of its ELLs speak Spanish as a first
language. Santa Fe reported that it had 209 certified bilingual/ESL teachers. Dr.
Escamilla testified that it was difficult to ascertain program efficacy. Sixteen of 29
schools met the district’s targets for ELL language acquisition, but only 1 school
met its targets for both reading and math. Nevertheless, many schools received a
school grade of A or B. P-2795  62-64, App. E.

344. Dr. Escamilla testified that Las Cruces Public Schools had 40 schools in its
district. The district reported that it offered Dual Language and Maintenance
Bilingual Programs. Dr. Escamilla testified that it appeared the district was doing
well in teaching ELLs English acquisition, but not in teaching reading and writing.
Twenty-seven of 40 schools met the district’s goal for ELL language acquisition in
school year 2014-15, but only two schools met district goals for ELL reading and
math. Further, Dr. Escamilla testified that school grades do not align with
academic outcomes of ELLs. For example, one school, Camino Real Middle
School, received a school grade of “B” for school year 2014-15, but ELLs at this
school did not meet district targets for English language acquisition or reading and

writing. P-2795 {9 65-66, App. F.
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345. Dr. Escamilla testified that Magdalena Municipal School District reported that
it has three total schools and it does not provide bilingual programs in its schools.
Only Magdalena Elementary met district goals for English language acquisition,
and none of the schools met district targets for reading and math. Dr. Escamilla
reported that the school grading system did not reflect ELL achievement.
Magdalena Elementary received a school grade of “F,” but the middle and high
schools, which did not meet any district goals for ELLs, received higher school
grades. P-2795 1 67-68, App. G.

346. Dr. Blum Martinez evaluated and assessed ELL programs in six school
districts that serve high-concentrations of Native American students: Cuba
Independent Schools (Cuba), Gallup McKinley County Schools (GMCS), Grants-
Cibola County Schools (GCCS), Jemez Valley Public Schools (JVPS), Zuni Public
Schools (Zuni) and Bernalillo Public Schools (BPS). Blum Martinez, 6/27/17-a.m.
at 19:22-20:6.

347. Geographical factors were important to Dr. Blum’s analysis, because many of
the children living in the outlying areas of New Mexico’s rural districts require
hours-long transportation services, which can account for multiple hours of the
day. Blum Martinez, 6/27/17-a.m. at 65:18-66:2.

348. Dr. Blum Martinez requested from district officials the ACCESS scores of

NAEL students. Blum Martinez, 6/27/17-a.m. at 39:18-21.
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349. Dr. Blum Martinez determined that NAEL students in Cuba, Zuni, GMCS,
and JVPS were placed in remedial reading programs. Blum Martinez, 6/27/17-
a.m. at 52:3-16.

350. The six districts often lacked knowledge about the second language learning
process. Blum Martinez, 6/27/17-a.m. at 83:11-17.

351. Several districts’ bilingual education directors knew about the second
language learning process, but district educators and administrators did not. Blum
Martinez, 6/27/17-a.m. at 83:21-84:3.

352. With the exception of Zuni, there was a general lack of understanding by
staff in the five districts about the language and culture of their students. Blum
Martinez, 6/27/17-a.m. at 88:13-22.

353. Each of the six districts experienced challenges in hiring and retaining
TESOL-endorsed teachers. Blum Martinez, 6/27/17-a.m. at 84:4-11.

354. Administrators and educators in the six districts lacked direction and guidance
from the BMEB about effective implementation of bilingual program models. The
BMEB did not visit any of the schools within the six districts. Blum Martinez,
6/27/17-a.m. at 84:15-85:7.

355. In three of the six districts, there were an insufficient amount of materials for

ELLs. Blum Martinez, 6/27/17-a.m. at 87:22-88:6.
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356. Dr. Blum Martinez reviewed the ACCESS scores among a subset of NAEL
students, those who speak a New Mexico tribal language, in the six districts from
2011-2015, as well as the percentage of students who scored a 1 through 6 for each
year. Blum Martinez, 6/27/17-a.m. at 90:10-91:22; P-2163-RBM.

357. In New Mexico, many NAEL children do not enter school performing at level
1 on the ACCESS test, because they are often exposed to English early on.
Generally, NAEL students enter Kindergarten at levels 2 or 3, which means they
can express themselves in English in a rudimentary way. Blum Martinez, 6/27/17-
a.m. at 48:19-49:3.

358. At best, English language proficiency scores on the WIDA ACCESS test were
stagnant at levels 3 and 4 among NAEL students in the six districts, with very little
movement across the years towards levels 5 and 6. Blum Martinez, 6/27/17-a.m. at
89:7-21. The percentage of students who achieved a level 6 on the ACCESS Test
declined from 2011-2015. At BPS, from 2011-15, there was a lower percentage of
students reaching proficiency; at CIS, proficiency scores declined from 11 percent
in 2011 to 6 percent in 2015; at GMCS, proficiency scores dropped from 14
percent in 2011 to 8 percent in 2015; at GCCS, proficiency scores dropped from 13
percent in 2011 to 6 percent in 2015; at JVPS, proficiency scores dropped from 27
percent in 2011 to 6 percent in 2015; and at ZPS, the scores dropped from 29

percent in 2011 to 8 percent in 2015. Blum Martinez, 6/27/17-a.m. at 92:25-93:25.
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359. ELL Students attending Bernalillo Public Schools (BPS) were not provided an
adequate English language acquisition program. At BPS, about 40 percent of all
students are Native American, of whom about 40 percent are ELLsS. About 22
percent of NAELs required special education services, which, is significant and
indicates that BPS administration likely lacks knowledge and training to accurately
identify language versus special education issues. Blum Martinez, 6/27/17-a.m. at
40:23-42:4. In Santo Domingo Elementary and Bernalillo High, some NAEL
students were provided an ESL class or a bilingual class (Keres language) by
Pueblo instructors. Blum Martinez, 6/27/17-a.m. at 43:8-22. Generally, NAEL
students were placed in classes with TESOL endorsed teachers, which, by itself,
does not constitute an ELL program. Blum Martinez, 6/27/17-a.m. at 43:23-44:11,
44:20-23. Overall, there were an insufficient number of TESOL teachers. Most
TESOL teachers were located in Bernalillo proper and not in the NAEL-
concentrated schools. Blum Martinez, 6/27/17-a.m. at 44:8-19. BPS conducted a
significant amount of professional development, including an Academic Language
Development 4 All training and a workshop delivered by experts about Pueblo
cultures and teaching vocabulary to ELLs; trainings were a good start for BPS.
Blum Martinez, 6/27/17-a.m. at 46:10:47:2. Dr. Blum Martinez determined that,
based on her assessment, BPS was not fully compliant with the Castaneda and Lau

standards. Blum Martinez, 6/27/17-a.m. at 46:4-9.
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360. ELL Students attending Cuba Independent Schools (CIS) were not provided
an adequate English language acquisition program. Cuba is located in a rural,
isolated area of New Mexico. CIS offers elementary, middle, and high school
education. About 60 percent of the 540 students are Native American, of which,
almost 50 percent are ELLs. About half of all ELLs are Navajo (180 students).
Blum Martinez, 6/27/17-a.m. at 47:3-15. About 69-75 percent of ELL students at
CIS scored between 3-4 on the ACCESS test, which concerned the District’s
administration. Blum Martinez, 6/27/17-a.m. at 47:19-48:1; 49:12-19, 52:18-23.
While the CIS Director of ELL education had very little knowledge about bilingual
education or Navajo students, the Navajo language teachers were quite competent
in their delivery of the curriculum. Blum Martinez, 6/27/17-a.m. at 52:18-53:6.
CIS did not have an English language acquisition program for NAELs. Native
students were placed in classrooms with TESOL-endorsed teachers. CIS had nine
TESOL endorsed staff, but not all of them taught ELL students. Blum Martinez,
6/27/17-a.m. at 53:7-16. CIS did not provide ELL students an adequate ELL
program, even though it provided professional development and cultural
competency trainings, and organized teacher groups. Blum Martinez, 6/27/17-a.m.
at 53:17-54:9. Dr. Blum Martinez determined that, based on her assessment, the

ELL services provided to NAEL students at CIS were not sufficient for compliance
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with the Castaneda and Lau requirements. Blum Martinez, 6/27/17-a.m. at 54:10-
13.

361. ELL Students attending Grants Cibola County Schools (GCCS) were not
provided an adequate English language acquisition program. Most Native
American students at GCCS are members of the Pueblos of Laguna and Acoma or
the Navajo Nation. Almost half of all 3,680 students are Native American. Blum
Martinez, 6/27/17-a.m. at 54:14-24; see also P-2943; Space, 6/28/17 at 244:2-5,
246:1-9. The GCCS bilingual director, who did not have a background in ESL or
bilingualism, made great efforts to establish some kind of program for ELL
teachers. She ensured that K-5 teachers were provided TESOL and SIOP
trainings; but she struggled to provide teachers of grades 6-12 the same. Blum
Martinez, 6/27/17-a.m. at 54:25-56:25. According to several interviews with
administration, Dr. Blum Martinez determined that several TESOL teachers had
left GCCS for better salaries in urban districts, while others refused to educate ELL
students. Blum Martinez, 6/27/17-a.m. at 57:9-21. GCCS provided ELL
“sheltering strategies,” which do not constitute a program under Title III. While
GCCS purportedly was in the process of developing a program, it had not provided
NAEL students an adequate English language acquisition program. Additionally,
NAEL students were not provided any Native language classes in Keres (Pueblo)

or Navajo. Blum Martinez, 6/27/17-a.m. at 56:3-8; 57:1-8. Dr. Blum Martinez
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determined that, based on her assessment, the ELL services provided to NAEL
students at GCCS were not sufficient for compliance with the Castaneda and Lau
standards. Blum Martinez, 6/27/17-a.m. at 58:9-15.

362. ELL Students attending Jemez Valley Public Schools (JVPS) were not
provided an adequate English language acquisition program. JVPS serves mostly
Jemez Pueblo children and some Zia Pueblo children. Of the 492 students who
attend JVPS, about 58 percent are Native American; of whom, about 34 percent are
NAEL students. Blum Martinez, 6/27/17-a.m. at 59:6-14. The JVPS
administration attended regular meetings with Jemez and Zia Pueblo leadership in
an effort to establish a working relationship with them, which is an important step
towards developing a NAEL program. Blum Martinez, 6/27/17-a.m. at 64:5-12.
Many NAEL students at JVPS have entered kindergarten at level 1 on the
ACCESS test, partly because many Jemez children attend an early childhood
language immersion program that focuses strictly on their heritage language
(Towa). Blum Martinez, 6/27/17-a.m. at 49:3-9, 61:2-21. JVPS also does not
employ a bilingual program. Blum Martinez, 6/27/17-a.m. at 59:15-60:1. The
superintendent of JVPS, who is also the director of bilingual education, lacked
sufficient knowledge about ELL student learning. Blum Martinez 6/27/17-a.m. at
60:13-61:1. Dr. Blum Martinez determined that JVPS teachers invited speech

pathologists to come work with their ELL students because they were under the
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mistaken belief that their ELL students were language delayed. Blum Martinez,
6/27/17-a.m. at 61:23-62:18. NAEL students at JVPS were not provided an
English language acquisition program. The JVPS Superintendent admitted to
needing technical assistance and support. JVPS generally lacked funding to
provide adequate training for teachers. Blum Martinez, 6/27/17-a.m. at 63:18-
64:2. Dr. Blum Martinez determined that, based on her assessment, the ELL
services provided to NAEL students at JVPS were not sufficient for compliance
with the Castaneda and Lau standards. Blum Martinez, 6/27/17-a.m. at 64:3-5.

363. ELL Students attending Gallup McKinley County Schools (GMCS) were not
provided an adequate English language acquisition program. GMCS is one of the
largest districts in the nation, geographically. It covers almost 5,000 square miles,
and serves the eastern part of the Navajo Nation. Blum Martinez, 6/27/17-a.m. at
65:1-17. Of the 12,000 GMCS students about 35 percent are ELL and about 83
percent are Native American. The majority of all ELL students are Navajo. Blum
Martinez, 6/27/17-a.m. at 67:9-15. GMCS struggles to provide transportation to
students who live in the outlying areas during inclement weather. Blum Martinez,
6/27/17-a.m. at 66:3-8. The Director of ELL education at GMCS, who has a
background in bilingual and ESL education and who possesses some knowledge
about Navajo culture, attempted to develop a coherent approach for ELL

education, including professional development for teachers. Prior to the
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employment of the Director, however, GMCS had not taken any initiative to meet
the needs of NAEL students. Blum Martinez, 6/27/17-a.m. at 68:1-17. The
programs and services provided to ELL students at GMCS have been inconsistent.
Some, but not all, K-2 schools implemented a language immersion program,
allowing NAEL students to learn both their heritage language and English
simultaneously. Blum Martinez, 6/27/17-a.m. at 67:16-25, 68:18-69:19. About
188 of all GMCS teachers were TESOL-endorsed, which is not a sufficient amount
for the large ELL student population. Blum Martinez, 6/27/17-a.m. at 74:21-75:5.
GCCS struggles to retain TESOL-endorsed teachers, because of inadequate
funding. Blum Martinez, 6/27/17-a.m. at 75:5-21. GMCS employed about 37
Native American Certified Language instructors, which is an insufficient number
to serve the large Native American student population throughout all 36 schools.
Blum Martinez, 6/27/17-a.m. at 69:20-70:11. GMCS is in great need of Navajo
language and culture instructors. Blum Martinez, 6/27/17-a.m. at 70:3-11. Navajo
Pine, a K-12 school, which employed both Navajo administrators and teachers, had
placed two TESOL-endorsed teachers into a history course to help ELL students
access the content. The ELL strategy used at Navajo Pine ELL classes, however,
was not observed at other high-concentrated Navajo schools. Blum Martinez,
6/27/17-a.m. at 71:5-24, 72:11-25. Overall, the strategies for NAEL students at

GMCS, while helpful, did not fully help children to gain access to the curriculum.
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Blum Martinez, 6/27/17-a.m. at 72:25-73:21. GMCS was working to develop a
full-fledged ELL program, but a complete ELL program did not exist. Blum
Martinez, 6/27/17-a.m. at 76:12-20. GMCS provided an insufficient amount of
professional development training around ELL education. Blum Martinez,
6/27/17-a.m. at 76:21-24. Dr. Blum Martinez determined that, based on her
assessment, the ELL services provided to NAEL students at GMCS were not
sufficient for compliance with the Castaneda and Lau standards. Blum Martinez,
6/27/17-a.m. at 77:16-25.

364. ELL Students attending Zuni Public Schools (ZPS) were not provided an
adequate English language acquisition program. About 98 percent of the 1,352
students attending ZPS are members of Zuni Pueblo. About 576 students are
Native American ELL students. Blum Martinez, 6/27/17-a.m. at 78:1-10. Dr.
Blum Martinez determined that, based on her interview of the Zuni administration,
NAEL students were placed with TESOL-endorsed teachers; however, based on
classroom observations, Dr. Blum Martinez determined that not all teachers of
ELL students were TESOL-endorsed. Blum Martinez, 6/27/17-a.m. at 78:11-22;
79:20-24. Based on several classroom observations, Dr. Blum Martinez
determined that NAEL students were provided a remedial reading program and
materials. Blum Martinez, 6/27/17-a.m. at 78:19-79:6. At ZPS, there were only

three TESOL-endorsed teachers and two alternatively-licensed Zuni language
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teachers in the entire district. Blum Martinez, 6/27/17-a.m. at 80:23-81:9, 82:19-
83:1. Dr. Blum Martinez determined that, based on her assessment, the ELL
services provided to NAEL students at ZPS were not sufficient to comply with the
Castaneda and Lau standards. Blum Martinez, 6/27/17-a.m. at 82:15-18.

365. Santa Fe Public Schools cannot provide all ELL students bilingual education,
tutoring, and summer school because it lacks the funds to do so. Garcia, 6/15/17 at
121:7-16, 125:24-6, 127:1-3.

366. Las Cruces Public Schools cannot implement a proven ELL program because
of insufficient funds. Rounds, 7/12/17 at 114:2-117:15.

367. Gadsden ISD requires all teachers to be TESOL-certified, but it cannot pay
for TESOL certification. Yturralde, 6/29/17 at 106:21-23, 108:9-109:6. As a
result, only 30 percent of the district’s teachers are TESOL-certified. Yturralde,
6/30/17 at 10:8-17.

368. Rio Rancho Public School District struggles to recruit TESOL-certified
teachers because its compensation is too low, especially when surrounding states
offer better financial incentives. Cleveland, 7/11/17 at 169:1-13.

369. Grants-Cibola County Schools do not have a sufficient force of TESOL-
endorsed teachers and, currently, the district is unable to offer valuable incentives
for current teachers to pursue their TESOL endorsements. Space, 6/29/17 at

146:25-147:25.
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370. Cuba Independent School District, which has a shortage of TESOL-endorsed
teachers, can only offer a $500 stipend to incentivize TESOL recruits. Chavez,
717117 at 74:2-9. CIS also has a shortage of bilingual-endorsed teachers and can
only offer bilingual teachers a stipend of $1000. Chavez, 7/7/17 at 74:10-17,
75:10-18. Stipends to recruit TESOL and bilingual teachers to CIS are not
competitive in comparison to the surrounding districts, where stipends often range
from $1500-$3000. Chavez, 7/7/17 at 74:18-75:2.

371. Magdalena Municipal School District Superintendent Vanetta Perry testified
that English language acquisition is the most important educational opportunity
that Magdalena can provide to its Native American student population. Perry,
6/29/17 at 43:22-44:10. In Magdalena, however, many students have not been
exposed to the English language and struggle to keep up with their peers. Perry,
6/29/17 at 15:10-18. About 20-24 percent of all Magdalena students are English
language learners, most of whom are Native American. A significant number of
Native American ELLs are neither proficient in English nor Navajo. Perry,
6/29/17 at 13:19-24, 30:2-7. Due to insufficient instructional support and language
development resources, many ELL students in the Magdalena have become Long-
Term ELLs. Perry, 6/29/17 at 29:13-22. Additionally, about 25 percent of all
SPED students in Magdalena are Native American, which is much higher than the

State average. Perry, 6/29/17 at 44:11-45:1. Due to a reduction in elementary
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teaching staff in two grade levels, in 2016-17, ELL students in Magdalena, who
needed smaller class sizes and one-on-one and one-to-three ratios to help them
grasp the English language, experienced a detrimental effect to their education.
Perry, 6/29/17 at 18:11-19:2, 21:15-22:12, see also Yazzie-Stips # 1334. In the
2015-16 school year, Magdalena teachers of ELL students who held a TESOL
endorsement were paid a $1000 stipend; in the 2016-17 school year, however,
TESOL stipends were reduced to $500. Perry, 6/29/17 at 26:5-10.

372. Gallup McKinley County School District is unable to provide all of the
bilingual and ELL programs that are necessary to educate the large Native
American student population. Chiapetti, 6/28/17 at 91:17-22.  The State’s
Funding Formula allocates bilingual funding to districts based on the number of
TESOL-endorsed teachers who teach ELL students. Chiapetti, 6/28/17 at 94:19-
22. GMCS struggles to hire TESOL-endorsed teachers and, as a result, does not
generate sufficient bilingual funding under the Funding Formula. Chiapetti,
6/28/17 at 92:3-5, 94:23-95:6. While PED provides additional funds to help
GMCS recruit teachers, the amount is insufficient to pay TESOL- and bilingual-
endorsed teachers a salary that is competitive with neighboring districts and nearby

states in the Southwest. Chiapetti, 6/28/17 at 92:11-93:22,
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373. Title 111 funds, federal grants that deal with English Language Acquisition, are
insufficient to support necessary ELL programing.
374. Only 49 of 89 school districts in New Mexico participate in Title Il programs
and receive Title 11l funding. P-3042 { 2. For those school districts that receive
Title 111 funding, all such districts report that 99 percent of their Title 111 funds go
toward personnel spending. P-3042 § 2. There are many additional expenses
related to providing quality programs for ELLs that Title Il funds do not cover.
P-3042 1 2.
375. Based on Dr. Escamilla’s estimates, the Court finds:

h. that Gadsden ISD incurred the following extra expenses related to

teaching ELLSs:

1. Personnel:
(A.) Bilingual Director’s Salary = $60,000 plus benefits
(B.) Paraprofessionals = $20,711 plus benefits
(C.) Parent Liaison = $22,415 plus benefits
(D.) Instructional Specialist = $73,863
(E.) Translators = $44,595

2. Stipends for certified teachers:
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(A.) TESOL Certified = $1,000 per teacher x 420 teachers =

$420,000

(B.) Bilingual Certified = $1,500 per teacher x 237 teachers

= $355,500
3. Professional development:

(A.) Costs vary depending on number of teachers receiving
professional development and numbers of substitute teachers

for professional development
(B.) Materials:

(1) Costs for materials purchased for ELLs are in additional
to materials purchased for English language classrooms. P-

3042 1 3.

b. Santa Fe Public Schools incurred the following extra expenses related to

teaching ELLSs:
1. Personnel:

(A.)Bilingual Director = $60,000 plus benefits
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(B.) Special Assistant to the Chief of Staff with special focus on
outreach and engagement of immigrant, Chicano, and Latino

communities = $75,000 plus benefits

(C.) Translator services for parent academies
(1) Parent Liaison = $25,000 plus benefits

(D.) Stipends for certified teachers:

(1) Bilingual/TESOL Certified Teachers = $1,500 x 209

certified teachers = $313,000
2. Professional development:

(A.) Professional development related to curriculum for ELLs

and substitute teacher costs
3. Materials:
(A.) Newcomer kit: 1 per school (29 schools have ELLS)
(B.) Imagine learning: $150 per student at elementary
(C.) Side by side curriculum at secondary. P-3042 { 4.

c. Magdalena Municipal School District incurred the following extra expenses

related to teaching ELLSs:
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1. Overall: The district generates about $45,000 each year in Bilingual
Funding for a Navajo program and the program costs well over $100,000

to operate.
2. Personnel:
(A.) Parent Liaison: $14,070 plus benefits

(B.) Teacher Salaries and materials for bilingual/ESL classes:
Over $100,000 for ESL teacher increments, bilingual teacher
salaries, supplies and materials for bilingual classes, and bilingual

cultural training for staff
3. Materials:
(A.) ELL-National Geographic Inside and Edge
(B.) iStation reading and math, Read 180, System 44

(C.) The district has no money to buy materials for the Native

American program
4. Professional development: $55,172.63
5. Parent Involvement:

(A.) Costs related to parent engagement activities. P-3042 5.
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376. PED fails to monitor and support districts and schools in their education of

ELL students.

377. Dr. Icela Pelayo, PED’s former Director of Bilingual and Multicultural
Education (BMEB), testified that PED has never defined what the Education
Clause requires for ELL students. Pelayo, 7/24/17-p.m. at 40:21-41:6.

378. With regard to the education of ELL students, “PED is responsible for setting
standards, providing guidance, and monitoring school district compliance with
state and federal laws and standards.” “[T]he State itself is responsible for the
support of PED in that role,” and that “the State is also responsible to fund the
school districts to implement their role.” Pelayo, 7/24/17-a.m. at 87:19-88:8.

379. Defendants admit that federal and state laws require Defendants to ensure that
EL students are provided EL programs and services, Pelayo, 07/24/17-PM at
41:23-42:9; 43:6-12, and that Defendants admit that English learner students
require programs. Pelayo, 07/24/17-PM at 43:13-15. Defendants have a duty to
monitor and ensure that the districts are providing English learner students an EL
program that meets the standards required under federal law. Pelayo, 07/24/17-PM
at 44:13-45:23.

380. The PED Technical Assistance Manual, also known as the “toolkit,” indicates
that ELs are to be provided appropriate English language assistance programs and

services. Pelayo, 07/24/17-PM at 43:16-22. See also EX P-1938 at 5.
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381. The State failed to adopt standards for Spanish-English Bilingual
Multicultural Education Plans (BMEPSs) until 2017. Pelayo, 7/24/17-a.m. at 88:16-
89:25. Dr. Pelayo agreed that these are standards that “set the expectations for
what should be happening instructionally in [...] Spanish.” Pelayo, 7/24/17-a.m. at
88:13-21. Dr. Pelayo further testified regarding these standards: “it’s important
that the rigor and instruction happens across all programs and in multiple
languages.” Pelayo, 7/24/17-a.m. at 88:22-24.

382. The BMEB does not work with districts unless they implement Bilingual and
Multicultural Education Plans (BMEPs) or Title Il programs. Pelayo, 7/24/17-
a.m. at 92:3-6. Not all ELL students have access to BMEPSs, even in those districts
with BMEPs. Pelayo, 7/24/17-a.m. at 86:12-19. New Mexico “may have some
English learners who are in districts for which they have not reported a program
code, [so] [PED] would not know with specificity how they're being served.”
Pelayo, 7/24/17-a.m. at 129:8-13.

383. The State has never evaluated whether the funding that school districts receive
is enough to implement effective programs for ELLs. Pelayo, 7/24/17-p.m. at
14:9-16:3.

384. Dr. Pelayo could not state with any certainty whether districts have sufficient

funding to meet their responsibilities to ELL students and could not know that
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because she had not undertaken analysis to explore how specific districts use their
resources. Pelayo, 7/24/17-p.m. at 16:4-14.

385. Dr. Pelayo testified that she had no idea if the money generated through the
SEG at-risk index is based on actual costs to the district to support ELL students.
Pelayo, 7/24/17-p.m. at 16:15-18.

386. Districts appear to spend far more on their bilingual programs than allocated.
Pelayo, 7/24/17 at 77:21-78:13; P-1898, at 27.

387. PED found, in the course of its budget reviews conducted regarding BMEP
programs, that districts were not using their funding in ways that go toward the
intent of the BMEPSs under state regulations promulgated pursuant to the BMEA.
Pelayo, 7/24/17-a.m. at 103:23-104:21; P-1957-IP. Thirty-three percent of districts
responded that they did not use their bilingual funding for parent advisory
committees (PAC) at all. Pelayo, 7/24/17-a.m. at 105:18-23; P-1957-1P.

388. A number of districts were discovered in a PED audit regarding BMEPS not to
have used BME funds to support professional development for teaching in the
target language and English. Pelayo, 7/24/17-a.m. at 106:2-9; P-1957-1P. Twenty-
five percent of districts audited said that they had to use funding other than BME
funding to support professional development for teaching in the target language
and English, and some districts spent no funds on such professional development.

Pelayo, 7/24/17-a.m. at 106:10-18; P-1957-IP. The State does not track what
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training or professional development teachers who serve ELL students receive.
Pelayo, 7/24/17-a.m. at 94:12-15.

389. Dr. Pelayo testified that she knew of no effort by the State to calculate the
cost to districts to ensure fidelity to all of the components regarding staffing of
ELL programs listed in a U.S. Department of Education guidance document.
Pelayo, 7/24/17-a.m. at 92:7-93:14; P-1931 at 1. P-1931 at 1.

390. In response to a PED audit regarding BMEP expenditures by districts, some
districts did not explain how they spent SEG funds to develop program
effectiveness and some districts reported no expenditures on development of
program effectiveness. Pelayo, 7/24/17-a.m. at 106:19-107:3; P-1957-IP.

391. PED’s Bilingual Multicultural Education Bureau did not monitor how districts
are spending their non-categorical funding to support the needs of ELL students.
Pelayo, 7/24/17-a.m. at 107:24-108:4.

392. In 2015, less than 50 percent of the state’s ELL students were enrolled in
BMEPs. Pelayo, 7/24/17-a.m. at 108:10-15; D-1247.

393. The coding that PED provides for English Language Development programs
that are neither Title 11l or BMEP programs does not provide information about the
discrete practices and strategies of such programs. Pelayo, 7/24/17-a.m. at 117:20-

119:3; P-1938 at 1. Furthermore, such coding would not indicate whether or not a
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district has correctly identified the services or program that it actually offers.
Pelayo, 7/24/17-a.m. at 119:4-11; P-1938 at 1.

394. Sheltered instruction focuses on trying to ensure that English learners have
access to grade level content, and multiple elements of multiple strategies are
needed to implement sheltered instruction properly. Pelayo, 7/24/17-a.m. at 120:3-
122:13; P-1938 at 1. The program codes that PED uses for sheltered instruction do
not indicate anything about the model used or even the elements. Pelayo, 7/24/17-
a.m. at 122:14-123:8; P-1938 at 1. If a district is using sheltered instruction, the
State would not know whether or not the district is also using English language
development for that student in a district that does not have a BMEP or Title Il
program. Pelayo, 7/24/17-a.m. at 124:3-15; P-1938 at 1.

395. GLAD, a sheltered instruction model that districts use in New Mexico, has
never been formally evaluated by PED. Pelayo, 7/24/17-a.m. at 124:19-125:5; P-
1938 at 1.

396. Dr. Pelayo testified that as of April 13, 2017, PED had done nothing to
determine whether districts are actually implementing the language approaches that
they report, other than BMEPs and Title 1l programs. Pelayo, 7/24/17-a.m. at

126:4-127:9.
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397. Dr. Pelayo testified that there is no bureau of PED that attends to districts that
have neither BMEPs nor Title 11l programs for serving ELL programs. Pelayo,
7124/17-a.m. at 127:12-128:11.

398. Dr. Pelayo, as director of the BMEB and whose job it was to oversee Title 11
programs and BMEPs, did not know how many “districts in the state that are not
compliant [...] with federal guidelines for EL students.” Pelayo, 7/24/17-a.m. at
129:14-25.

399. PED does not track long-term ELLs for the purpose of reporting to the public
or to school districts. Pelayo, 7/24/17-a.m. at 136:16-18.

400. In the school grading report cards produced by PED, a school can get an “A”
or “B” score and still miss their student growth target rates for ELL students.
Pelayo, 7/24/17-p.m. at Tr. 8:8-11:7; P-3010 at 2.

401. PED brings teachers from Mexico and Spain to teach in New Mexico, but Dr.
Pelayo admitted that just because a teacher speaks Spanish does not mean that they
are properly trained to meet the needs of ELL students or the cultural needs of
students. Pelayo, 7/24/17-p.m. at 17:18-18:2.

402. Dr. Pelayo testified that Article XII, Section 8, the Teacher Training Clause,
of the New Mexico Constitution requires that teachers who are going to be
qualified to teach Spanish-speaking pupils would need to have proficiency in that

language, and agreed that the Teacher Training Clause requires the State to provide
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training so that teachers are qualified to teach Spanish-speaking students and to
provide the proper means and methods to facilitate the learning of English for
those students. Pelayo, 7/24/17-p.m. at 23:24-24:20.

403. The methodology behind the assertion that TESOL-endorsed teachers are not
necessarily more effective than non-TESOL-endorsed teachers is not reliable. The
analysis by Dr. Goldschmidt that Dr. Pelayo used to support her assertion was
preliminary and does not support determinative conclusions about the issue
without further analysis. Pelayo, 7/24/17-p.m. at 27:13-31:7.

404. The assertion that reclassified former ELL students have higher proficiency
rates than ELL students is not reliable. Dr. Pelayo used SBA data from 2013-14
and did not include among the reclassified ELL students those ELL students who
drop out or those ELL students who never gained English proficiency. Pelayo,
7/24/17-p.m. at 31:11-33:7.

405. Dr. Pelayo testified that Title 11l programs are successful if they meet AMAO
targets, but there is no relationship between meeting AMAO targets and college
and career readiness. Pelayo, 7/24/17-p.m. at 33:8-34:14; D-1093.

406. The duties of BMEB director to English language learners apply equally to
Native American English language learners. Pelayo, 7/24/17-p.m. at 41:14-18.
407. Defendants have not disaggregated the graduation rates for EL students by

ethnicity, which would be important for understanding the performance and
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proficiencies of Native American English learners. Pelayo, 07/24/17-PM at 49:19-
50:14.

408. Defendants do not dispute the findings made by Plaintiff s' Expert Dr. Blum
Martinez in her assessment of six school districts that serve a high-concentration of
Native American students. Pelayo, 07/24/17-PM at 51:17-53:1.

409. Defendants do not dispute the finding made by Plaintiffs' Expert Dr. Blum
Martinez in her assessment that there was a lack of knowledge about second
language learning in six districts serving a high concentration of Native American
students. Pelayo, 07/24/17-PM at 53:2-17.

410. Defendants admit at a remedial reading program is not a satisfactory language
assistance program as required under federal law. Pelayo, 07/24/17-PM at 53:24-
54:6. Defendants do not dispute that the programs in the six districts serving a
high concentration of Native American students were mostly remedial reading
programs, which are not designed to help struggling readers and not EL students.
Pelayo, 07/24/17-PM at 54:2-13.

411. Defendants do not dispute that the six districts serving a high concentration of
Native American students lacked researched based ESL programs. Pelayo,
07/24/17-PM at 54:14-17.

412. Defendants do not dispute that only one high school among the six districts

serving a high concentration of Native American students provided a class
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dedicated to indigenous students and other EL students. Pelayo, 07/24/17-PM at
54:18-21.

413. Defendants do not dispute that in some of the “six districts,” TESOL endorsed
teachers were refusing to teach Native American English learners because of their
beliefs that the low test scores of Native American English learners negatively
affect their teaching evaluations. Pelayo, 07/24/17-PM at 55:3-9.

414. Defendants do not dispute that three of the “six districts” lacked ELD and
ESL specific materials necessary for EL students, and that those districts provided
remedial reading materials instead. Pelayo, 07/24/17-PM at 55:10-18.

415. Defendants do not dispute that the six districts generally lack knowledge
about the language and culture of New Mexico’s Native American communities.
Pelayo, 07/24/17-PM at 55:19-22.

416. PED’s monitoring system completely ignores ELL students who speak neither
Spanish nor any Native American language, such as the 68 Vietnamese speakers in
Rio Rancho Public School District. P-2795 | 15; Cleveland, 7/11/17 at 223:24-
224:6.

417. When the state introduced the PARCC, it did not provide additional support
for ELL students. Cleveland, 7/11/17 at 171:19-172:2.

418. Districts develop their own programs, trainings, and strategies for ELL

education because the State does not provide technical assistance in the form of

117



professional development or support for best practices in its reports and manuals.
P-2795 § 37a; Yturralde, 6/29/17 at 110:8-17.

419. New Mexico funds BMEPs through a weighted mechanism that adds 50
percent of the educational costs of a general education student through the funding
formula, and then that amount is capped up to four hours. Therefore, BMEP
funding in New Mexico is not based on the operational needs of the school district.
Montano, 7/18/17 at 274:1-275:16.

420. There is no below-the-line funding available specifically for services that
target the needs of ELL students. Montano, 7/18/17 at 275:19-22.

421. For those students who are not in BMEPSs, other than English language arts
classes, PED does not know if those students are being served in language
proficiency programs to help them learn English. Montano, 7/18/17 at 276:6-10.
422. PED does not monitor what language proficiency programs, if any, are
serving ELL students who are not enrolled in BMEPs or Title Il programs.
Montano, 7/18/17 at 276:11-16.

423. The State has never conducted any analysis to determine the effectiveness of
ELL programs in the state that are not BMEPs. Montano, 7/18/17 at 276:17-20.
424. PED has never evaluated the quality of the guidance it provides to school
districts on implementing ELL programs that are not BMEPs. Montano, 7/18/17 at

2177:4-7.
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425. PED lacks sufficient monitoring programs to determine if ELL students are
receiving adequate assistance. For example, Grants-Cibola County Schools has
had a weak relationship with the BMEB. Space, 6/29/17 at 143:16-19.

426. Since 2013, the BMEB has not provided any meaningful support or technical
assistance to Grants-Cibola County Schools regarding bilingual funding and
program implementation. Space, 6/29/17 at 143:20-144:10.

427. BMEB did not respond to Grants-Cibola County Schools’ request for support,
guidance, and technical assistance regarding effective implementation of bilingual
programs and ELL programs. Space, 6/29/17 at 144:11-145:5, 146:13-20.

428. Instead of making actual site-visits or observations of ELL program
implementation and/or Title Ill compliance, the BMEB performs only desktop
monitoring. Space, 6/29/17 at 145:22-146:12.

429. The PED has not provided any technical support to Magdalena Municipal
School District in a way that would facilitate the exiting of students from an ELL
program. Perry, 6/29/17 at 29:23-30:1.

430. From school years 2012 to 2016, the Bilingual Multicultural Education
Bureau had little involvement if any at Zuni Public Schools. Staff from the BMEB
did not observe ZPS classrooms or provide any technical support to ensure that
ZPS was implementing bilingual and ELL programs appropriately. Lewis, 6/30/17

at 179:16-180:2, 184:9-11.
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431. The BMEB has not provided any technical support and guidance, including
monitoring of ELL programs, in the Gallup McKinley County School District
since Mr. Chiapetti has been employed. Chiapetti, 6/28/17 at 98:19-25.

432. The ELL population in New Mexico is growing over time and, therefore, the
number of students with more educational needs related to the acquisition of
English proficiency is growing. Montano, 7/18/1717 at 278:19-25.

433. The LESC produced a report describing best practices for English Language
Development for ELLs. P-0106

434. PED has never looked at the amount of funding generated through SEG to
determine a district’s recruitment or retention needs when it comes to teachers
serving ELL students. Montano, 7/18/17 at 284:12-19.

435. Defendants admit that the districts are not allowed to use Title 111 funds to
reimburse spending on one-day or short-term language development conferences,
such as those provided by NMABE and La Cosecha. Pelayo, 7/24/17-a.m. at
94:19-95:18; D-1192.

436. Dr. Pelayo testified that she does not know why districts choose to leave
remaining balances from Title 11l funding on the table without seeking
reimbursements. Pelayo, 7/24/17 at 95:21-99:10; D-1061.

437. The U.S. Department of Education only evaluates the State with regard to

Title 111 grants, and PED has a separate process for site visits to districts as Title 111
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subgrantees. Pelayo, 7-24-17-a.m. at 100:5-101:3; D-1093 at 28. There is no one
indicator that automatically triggers a visit by PED to school districts with regard
to Title 11 subgrants, and districts might be chosen for a visit in consecutive years
or they may not be chosen for a visit at all, according to Dr. Pelayo and PED’s
2016 Title 111 technical manual. Pelayo, 7-24-17-a.m. at 101:4-101:14; D-1093 at
28.

438. As of 2017, and because of the transition to ESSA, the Department of
Education is not holding the state or districts accountable for AMAOQOSs, and even
under the old system in which districts had to submit improvement plans for
meeting their AMAOs, districts did not receive additional funding to implement
improvement plans when they missed those targets. Pelayo, 7-24-17-a.m. at 102:9-
21; D-1093 at 28.

439. Defendants acknowledge that Native American ELL student have special
linguistic needs.

440. Defendants acknowledge that ELL students need educational services for
English language acquisition. Montano, 7/18/17 at 254:7-10.

441. Defendants acknowledge that quality ELL programs requires individualized
instruction. Montano, 7/18/17 at 255:11-13.

442. Defendants acknowledge that most new teachers are not prepared to meet the

educational needs of ELL students. Montano, 7/18/17 at 255:18-24.
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443. Defendants acknowledge that a quality ELL program must provide intensive
Instruction from teachers who are properly trained in recognizing and dealing with
student language deficiencies, and it must incorporate cultural aspects of a
student’s background. Montano, 7/18/17 at 256:9-16.

444, PED requires that, in order to receive hard-to-staff stipends, bilingual- and
TESOL-endorsed teachers must teach in a content area. Montano, 7/18/17 at
257:1-16.

445, Defendants admit that schools that are routinely missing their growth rates for
ELL students are not monitored by the State of New Mexico. Montano, 7/18/17 at
258:22-259:6.

446. Defendants acknowledge that it is imperative that educators ensure that all
ELLs in the state have meaningful access to grade level content and academic
English language instruction to engage them in the learning process, and it is the
State’s responsibility to hold districts accountable to that. Montano, 7/18/17 at
259:7-14.

447. Defendants acknowledge that the way in which teachers acquire an
understanding of how to serve ELL students is through consistent, ongoing, high-

quality professional development. Montano, 7/18/17 at 259:25-260:3.
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448. Defendants acknowledge that if an ELL student is struggling academically,
the school should provide the student with additional support, which may include
tutoring. Montano, 7/18/17 at 261:12-109.

449. Defendants acknowledge that research shows that it takes ELL students about
five to seven years to attain academic English. Montano, 7/18/17 at 264:19-21.
450. Defendants acknowledge that the academic success of English language
learner students is gauged in two ways: English language proficiency and academic
proficiency. Pelayo, 07/24/17-am at 42:8-16.

451. Plaintiffs proved that Defendants’ analysis in Exhibit D-1097, showing the
average rate for EL students to acquire EL proficiency and exit the EL program is
3.6 years, was not based on a reliable or credible methodology. Dr. Pelayo
admitted that the proposed 3.6-year average EL-exit rate, which was based on the
English language proficiency scores among ELs from years 2010-2016, did not
account for EL students who had entered the EL program before 2010. 42:22-
45:16, 48:5-17.

452. Dr. Pelayo admitted that she did not know whether the average exit rate
included the number of EL students who dropped out of school before attaining
English language proficiency. Pelayo, 07/24/17-am at 32:1-19.

453. Dr. Pelayo did not independently verify the results of the findings but instead

relied on the word of another statistician. Pelayo, 07/24/17-am at 40:12-20.
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454. Dr. Pelayo testified that she never assessed what percentage of Native
American English language learners are failing to test proficient in the English
language within five years or what percentage of Native American English
language learners are failing to test proficient within seven years. Pelayo, 7/24/17-
p.m. at 48:5-21.
455. Dr. Pelayo did not dispute the assessment by Dr. Blum-Martinez that
programs in the districts with high numbers of Native American English learners
that she examined--Bernalillo, Cuba, Gallup, Jemez, Grants, Cibola and Zuni--
were remedial reading programs designed to help struggling readers, not ELL
students. Pelayo, 7/24/17-p.m. at 53:2-54:13.

4. The Provisions of the Indian Education Act Are Not Being Met
456. New Mexico has by law already recognized the value of multicultural
education. For example, the Indian Education Act (“IEA”) specifies offering
“culturally relevant learning environments, educational opportunities and culturally
relevant instructional materials for Native American students enrolled in public
schools;” and “that tribes are notified of all curricula development for their
approval and support.” NMSA 1978 § 22-23A-2 (A) and (I) (2004).
457.  Another example of New Mexico’s recognition of the importance of
multicultural education is found in sections of the Bilingual Multicultural

Education Act (“BMEA”). NMSA 1978 § 22-23-1 (2004). While this Act focuses
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largely on language education, it also supports “equitable and culturally relevant
learning environments, educational opportunities and culturally relevant
instructional materials for all students participating in the program.” Section 22-
23-1.1 (K). The Act also encourages: (1) using the cultural and linguistic
backgrounds of the students in a bilingual multicultural education program;
(2) providing students with opportunities to expand their conceptual and linguistic
abilities and potentials in a successful and positive manner; and (3) teaching
students to appreciate the value and beauty of different languages and cultures.”
Section 22-23-1.1 (L)

458. The IEA and BMEA recognition of the value of multicultural education is
consistent with empirical research that finds that “rigorous and well-designed
curriculum that is culturally relevant to students has a positive impact on them. P-
2800, 1 37. If school factors, such as curriculum, “support and strengthen students’
cultural and ethnic identities, student achievement tends to benefit[, but]
[c]onversely, to the extent that curriculum and other school factors undermine
students’ cultural and ethnic identity, achievement may well be undermined as
well.” P-2800, 1 60.

459. The IEA has requirements for what constitutes an adequate multicultural

education:
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“The assistant secretary for Indian Education shall, among other things: “provide
assistance to school districts and New Mexico tribes in the planning, development,
implementation and evaluation of curricula in native languages, culture and history
designed for tribal and nontribal students as approved by New Mexico tribes,
develop or select for implementation a challenging, sequential, culturally relevant
curriculum . . .; provide assistance to school districts, public post-secondary
schools and New Mexico tribes to develop curricula and instructional materials in
native languages, culture and history in conjunction and by contract with native
language practitioners and tribal elders, unless the use of written language is
expressly prohibited by the tribe; and conduct indigenous research and evaluation
for effective curricula for

tribal students. NMSA 1978 § 22-23A-5 (E) (2007).

460. One aspect of multicultural education is “culturally responsive pedagogy.”
This involves both recognition of the different cultural skills, strengths, and
capacities and close relationships between teachers and students. P-2800, 11 61 &
62.

461. To achieve the latter goal it is important that teacher recruitment efforts seek
“teachers who are from students’ cultural communities, as well as teachers who
demonstrate an ability to form relationships with students and learn from them and

their communities.” P-2800, { 89.
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462. Schools must also engage in teacher development for culturally responsive
pedagogy. P-2800, § 97. Such professional development should be sustained and
should involve workshops and classroom coaching. P-2800, { 98. Further it is
critical that such professional development is use of cultural insider knowledge. P-
2800, 1 103.

463. Generally, our educational system is not meeting these standards.
Textbooks, while showing some improvement over the last two decades, continue
to marginalize Native Americans and Hispanics. P-2800 { 104.a. Dr. Natalie
Martinez’s credible observations of State Social Studies text books, led her to find
that the economic, political and historical contributions made by indigenous
peoples to New Mexico history are absent or minimal, which, in her experience,
results in students developing a limited perception about the role that Native
Americans play in State and Federal government. While several textbooks, that
are local-friendly to the histories of New Mexico’s indigenous and Hispanic
people, were available, Defendants have failed to adopt and approve them for
public school distribution. N. Martinez, Depo Des. at 50:21-52:18, 53:16-55:17.
464. While there are a few projects that have integrated Native American
knowledge into the curriculum, there is little evidence that this knowledge is being

integrated into the curriculum generally. P-2800 { 112.

127



465. Relevant documents that deal with multicultural education support the
Importance of culturally responsive pedagogy, including knowing the student and
his/her culture, but give little guidance on how to develop culturally responsive
practices or to integrate such knowledge into a program. P-2800, {{ 137, 138, 162,
& 166.

466. Most of New Mexico’s students are not involved in BMEA programs.
Between 16 percent - 18 percent of the total students in the state (20 percent - 25
percent of the Hispanic students, 24 percent - 32 percent of the Native American
students, and 2 percent - 5 percent of others) participate in Bilingual Multicultural
Education programming (calculations based on data in the annual reports); the rest
of New Mexico’s students do not. P-2800, { 142.

467. Defendants have not provided a culturally relevant curriculum and
pedagogy.

468. The State provides little guidance on how districts can incorporate
multicultural education into the curriculum. For example, the State has no
framework for implementing the multicultural portion of the Teacher Training
Clause and Children of Spanish Descent Clause of the New Mexico Constitution,
and PED reports on the Hispanic Education Act do not elaborate regarding what
culturally responsive pedagogy means. Sleeter, 6/21/17 at 30:18-31:7; P-2800 {

166.
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469. Without guidance, districts generally do not implement -effective
multicultural education and teachers receive little professional development in
culturally responsive pedagogy. P-2800 { 255. Consequently, nearly half of
teachers report that the training they do receive has little or no effect on their
instruction. 1d. 1 260.

470. Although culturally responsive pedagogy is arguably embedded within
NMTeach, it is not prominent. P-2800 {1 230-231.

471. Dr. Sleeter’s study found that although teachers are somewhat familiar with
the concept of culturally responsive pedagogy, most are not sufficiently versed in
working with culturally responsive pedagogy. P-2800 { 236-38.

472.  Dr. Sleeter’s study found that little professional development in culturally
responsive or multicultural pedagogy is offered through the school districts, and
most of the professional development in culturally responsive pedagogy in New
Mexico focuses on language issues and takes the form of one-time workshops with
no follow-up. P-2800 1 253-55.

473. Dr. Sleeter’s study found that professional development for culturally
responsive pedagogy in New Mexico is presented as a separate topic rather than
integral to what teachers do. Although teachers are expected to teach a curriculum
aligned with Common Core to culturally diverse students, data shows in very few

cases does their professional development connect these areas. P-2800 [ 259-60.
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474.  New Mexico has not made a concerted effort to recruit and retain diverse
teachers.  Aside from two recent programs at Zuni Public Schools and
Albuguerque Public Schools, Dr. Sleeter testified that her research found no efforts
in New Mexico public school districts for increasing the number of Native
American teachers. Her research found no efforts at all to increase the number of
Hispanic teachers in New Mexico Public Schools. P-2800 {{ 280-83.

475.  Schools must provide Native American students, including Native American
English learners, the same quality of education that is provided to non-Native
American students by incorporating into the classroom a culturally relevant
curriculum that contains the historical contributions made by indigenous people;
opportunities for cross-cultural experiences, where Native American and non-
Native American students can interact meaningfully; and opportunities for Native
American parents to engage in their child’s education. N. Martinez, Depo Des. at
37:22-38:19; 74:23-76:14; 96:9-25.

476. Defendants have not complied with the New Mexico Indian Education Act.
477. Dr. Joseph Suina, who is a former governor of Cochiti Pueblo and a
professor emeritus in the College of Education at the University of New Mexico,
gave credible and reliable testimony about Native American Education, Indian
Education history and the current impact that federal assimilation policies have had

on educational needs of Native Americans in New Mexico public schools.
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478. Mr. Regis Pecos, a former governor of Cochiti Pueblo and former Chief of
Staff to the New Mexico Speaker of the House, gave credible and reliable
testimony about the intent of the New Mexico Indian Education Act, including the
purpose of the Act as it pertains to educating Native American students in New
Mexico public schools.

479.  Superintendent of Zuni Public Schools (ZPS), Dr. Hayes Lewis, who is also
a former governor of Zuni Pueblo, gave credible and reliable testimony about the
unique cultural and linguistic needs of Native American students attending New
Mexico public schools.

480. In New Mexico, there are twenty-two tribal sovereign nations: 19 Pueblos,
the Navajo Nation, and the Jicarilla and Mescalero Apache Nations. Suina,
06/26/17-PM, at 42:5-18.

481. About 11 percent of all students, or approximately 34,000 students, in New
Mexico public schools are Native American. P-2401 at 53.

482. In addition to Dine language spoken by the Navajo, and the two Apache
languages spoken by the Mescalero and Jicarilla Apaches, five different tribal
languages are spoken among New Mexico’s nineteen Pueblo tribes, including
Tewa, Tiwa, Towa, Keresan, and Zunian. Suina, 06/26/17-PM, at 42:19-43:1.

483. Language is the necessary means that provides for the full understanding of

the indigenous customs and laws of the Pueblo people. The maintenance and
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existence of traditional governance of the Pueblo people cannot continue without
the use of traditional language. Pecos, 07/07/17, Tr. 9:18-10:6.

484. Certain tribal languages in New Mexico are related linguistically even
though the tribal cultures may be vastly different. Suina 06/26/17-PM, 109:7-14.
485. Certain Pueblo languages, for example, such as Tewa and Tiwa, are related
while others are isolates, such as Keres and Zuni, which means they are not related
to any language spoken throughout the world. Suina, 06/26/17-PM, at 109:16-23.
486. Language is necessary for the continuation of the culture and traditions of
indigenous tribes; there is no substitute. Suina, 06/26/17-PM, at 71:14-72:18.

487. Many of the Pueblo tribes, including Cochiti Pueblo, have maintained a
traditional Kiva system, which respects a division of secular and non-secular
government functions, and clan systems, which respects the division of labor
among matrilineal and patrilineal lines. Suina, 06/26/17-PM, at 43:5-23.

488. Pueblo families are anchored into one of the two traditional Kiva and Clan
systems, which, historically, have also incorporated traditional values of
Catholicism. Suina, 06/26/17-PM, at 44:5-18.

489. In an oral society like Cochiti, it is important for children to be engaged at
every step throughout the stages of life in the community. Certain rituals and
meaningful participation in the community require higher levels of proficiency in

the traditional language. Pecos, 07/07/17, at 10:7-22.
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490. In the 1970s and 1980s, the Cochiti Education Task Force found that the
fluency or daily use of the Keres language among adult members, aged 30-plus and
younger, were no longer the primary language in the household and in other
contextual settings in the community. Since then, Cochiti Pueblo has devoted many
resources and made many efforts to revitalize the Keres language amongst its
Pueblo family members. Pecos, 07/07/17, at 8:1-9:17.

491. One such initiative is the Keres Early Childhood Learning Center, which is a
total language immersion Montessori program for children ages two and a half to
about six years of age, and it also includes an Elementary school component to it.
Suina, 06/26/17-PM, at 78:22-79:23.

492. The Pueblo’s language revitalization programs are capable of being
replicated in other parts of the State. Pecos, 07/07/17, at 9:18-20.

493. Language and cultural learning cannot be isolated from the regular school
setting; they must be viewed as one of many elements in the larger context of an
environment that is conducive to learning. Pecos, 07/07/17 at 18:10-19:11.

494. While some tribes may not desire to have certain aspects of their cultural
beliefs taught in public schools, there is no wholesale objection by tribes that
prevents schools from incorporating and sharing Indian culture in public schools,

including certain tribal languages. Suina, 06/26/17-PM, at 96:12-97:5.
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495. It is important to provide long-term investment and educational
opportunities for Native American students, because they will be the future leaders
of their tribal communities. Suina, 06/26/17-PM, at 80:9-17.3.

496. New Mexico’s Native American students share a legacy of historical trauma
and a set of well-recognized, but chronically unmet, educational needs. It is
Important to be knowledgeable of this legacy so as to appreciate the need to meet
the requirements of the IEA.

497. Non-native systems of educating Native American children began with their
forced removal from tribal lands and placement into federal schools where the
destruction of their cultural and linguistic identities occurred in the classroom.
Suina, 06/26/17-PM, at 49:6-17.

498. Beginning in the last quarter of the 1900s, Native Americans were subjected
to an education system that intentionally denigrated their traditional culture and
language, and sought to destroy and replace their way of life with Christi