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IN THE UNITED STATES DISTRICT courF: | L, ED

T COURT
FOR THE DISTRICT OF NEW MEXICQEEER sTates DSTRCT O

DEBRA HATTEN-GONZALES, Individually AUG 271988

and on behalf of

others similarly situated, WWW“ 'g

CLERK
Plaintiffs,

VS. NO. CIV 88-0385 JC/DJS
Consolldated with: NO. CIV 88-0786 JC/DJS

WILLIAM H. JOHNSON, Secretary of
the New Mexico Human Services Department,

Defendant.

ORDER MODIFYING SETTLEMENT AGREEMENT

THE COURT, having reviewed the Joint Motion for Modification of the Settlement
Agreement, and good cause appearing therefor,

IT IS ORDERED ADJUDGED. AN'D DECREED that:

1. The Joint Motion for Modification of Settlement Agreement be, and the same
hereby is, granted; |

2. The Modified Settlement Agreement, attached heretoc as Exhibit "A" and
incorporated herein by this reference as though fully set forth at this point be, and the same
hereby, is, approved;

3. The parties, their officers, agents, servants, employees and attorneys, and those

persons in active concert with them who receive actual notice of this Order by personal

service or otherwise, be and the same hereby are restrained from violating the terms,

conditions and undertakings of the Modified Settlement Agreement; and



4. The Court shall, and hereby dees, retain juﬁsdiction over this matter to enforce
the terms, conditions and undertakings of the Modified Settlement Agreement, and its

Orders previously entered in this case remain in full force and effect.

e W

HIEF JUDGE JOHN E. CON

AGREED AS TO FORM AND CONTENT

@a/w{/m f’///‘?)/ Ww‘a‘//&a/ﬁ

niel Yohal Date Marsha Zenderg#an Date
Patricia GlaZek Assistant General Counsel
Jane B. Yohalem Attormney for Defendant
Attorneys for Plaintiffs



IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

DEBRA HATTEN-GONZALES,
Individually and on behalf of all
others similarly situated,

Plaintiffs,
Vs,

WILLIAM H. JOHNSON, JR., Secretary
of the New Mexico Human
Services Department,

Defendant.
Consolidated With:

BETTY VALVERDE and TERRIANNE
FITZWATER, Individually and on behalf
of all others similarly situated,

Plaintiffs,
vs.

WILLIAM H. JOHNSON, JR., Secretary
of the New Mexico Human
- Services Department,

Defendant.

No. CIV 88-0385 JC/DJS

No. CIV 88-0786 JC/DJS

MODIFIED SETTLEMENT AGREEMENT

These actions challenge certain practices of the New Mexico Human Services

Department (HSD), Income Support Division (ISD), in processing applications for assistance

under the federal Food Stamps and Medicaid programs. A plaintiff class consisting of
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present and future applicants of these programs (applicants) was certified by an Order filed
July 19, 1989, adopted herein by this reference.

The applicants claim that HSD violates their federally-guaranteed right to receive a
prompt eligibility decision and, if eligible, benefits, by: (1) failing to inform applicants
- adequately of eligibility factors which must be verified, the alternate methods by which
veriﬁcé%ion can be accomplished and the availability of HSD assistance in obtaining
verification which is not readily available; (2) imposing inconsistent and excessive
verification requirements which discourage applicants from completing the application
process or result in the unlawful denial of benefits; (3) delaying the issuance of eligibility
decisions and benefits beyond federal time standards; (4) failing to screen food stamp
applicants routinely and adequately for emergency assistance and provide timely expedited
benefits; and (5) failing to provide applicants with adequate writte.n notice of eligibility
decisions. The Class Action Complaints for Declaratory and Injunctive Relief filed March .
31, 1988 and July 1, 1988, and Sections 2(a), 3, 4 and- 5 of the Pre-Trial Order, filed
September 27,1989, are adopted herein by this reference.

Defendant, Secretary of the New Mexico Human Services Department (“HSD -
Secretary”), has denied the applicants’ claims and .asserted that HSD’s application processing
practices comply with relevant federal law and regulations.

The parties desire to resolve their differences amicably through the i'esolution of the

issues contained in this Settlement Agreement (Agreement). The parties agree to request



consideration and approval of the Agreement jointly from the Court pursuant to Fed. R.Civ.
P.23(e).

If the Agreement is approved by the Court, notice will be provided to members of the
plaintiff class by posting a copy of this Agreement in the public reception area of each ISD
field office, together with a notice, in English and Spanish, advising applicants of the
sc;.ttlement of this suit, the name, address and telephone number of counsel for the class, and
their right to advise class counsel of any perceived violations of this Agreement. The
Agreement and notices will remain posted throughout the pendency of this action.

To the extent that any term of this Agreement is prospective in nature, HSD agrees
to continue to meet and to confer with counsel for the applicants regarding the progress made
towards implementation of this Agreement’s terms until each such term is finally
implemented. The parties agree to make good faith efforts to resolve any differences that
may arise in the course of rendering this Agreement operational. If the parties cannot resolve .
their differences after such negotiations, either party may seek a ruling from the Court.

This Agreement is binding on defendant HSD Secretary, his successors and agents.
Once the terms of this Agreement have become fully operational and permanently
incorporated into HSD’s administration of the Food Stamp and Medicaid programs, the
applicants will seek dismissal of these actions, with prejudice regarding only such issues
actually resolved in this Agreement, from the Court. Dismissal will be requested in strict

accordance with the timetables set forth in Section IV (Applicants’ Review of



Implementation Procedures) of this Agreement. The Court shall have continuing jurisdiction
over this matter to resolve disputes and enforce the terms of this Agreement.

An applicant’s right to raise claims and defenses individually based on issues resolved
herein but not yet fully implemented is specifically reserved e:md not impaired by this
Agreement.

The payment of costs, including a réasonable attorney’s fee, pursuant to 42 U.S.C.
Section 1988 or any other cost- or fee-shifting statute or rule, is specificaily resérved and not
a part of this Agreement. Both parties agree to meet and try to resolve the cost and fee issue
after entry of this Agreement. If the matter is not resolved, either party or their counsel may
seek from the Court an award of costs and attorney’s fees.

As the term is used in this Agreement, the “application process” begins when an
application for Food Stamp or Medicaid assistance is submitted to HSD and ends when a
notice of eligibility ciecision and, if eligible, beneﬁtsu, are deposited in the mail or available -
through electronic transfer. The application process includes all actions taken with respect
to an application’ including, but not limited to, providing relevant written information to
applicants, screening an application, holding an applicai.:ion interview, verifying eligibility
factors, responding to applicant requests for assistance and extensions of time, and issuing
and mailing an eligibility decision and, if eligible, benefits. The word “applicant™ as used
in this Agfeement refers to a person applying for Medicaid or Food Stamp assistance, a

household or budget group member or an authorized representative.



L SS OF ELIGIB YD AT TS

HSD acknowledges that, at the time this suit was instituted, it did not maintain
accurate or complete statistics on the number of assistance applications filed and the
timeliness with which those applications were processed. Substantial evidence exists
showing that, at the time this action was filed, HSD was not uniformly or consistenﬂy
meeting the timeliness requirements. The applicants acknowledge that, since that time, HSD
has made great strides in processing applications promptly, corhpiling statistics which n{ore
accurately reflect the timeliness of application processing and taking appropriate corrective
action in an effort to insure that applicants receive benefits in a timely manner. The
following terms of this Agreement are intended to resolve the remaining differences between
the parties concerning the relevant application processing deadlines and the method by which
the timeliness of application processing is to be determined.

L. 1 00% compliance with the federal application processing time standards in the
Food Stamps and Medicaid programs is required. The parties recognize that random or
unforeseen circumstances involving an individual worker or office may result in less than
100% compliance in any given month, but agree that systemic or programmatic barriers to
100% timeliness must be removed if and when they are identified.

2. The application processing deadlines for the Food Stamps, Medicaid for

Pregnant Women and Medicaid for Needy Children programs are attached as Appendix A



té this Agreement. These variable deadlines insure that eligibility determinations are
promptly made without restricting the applicants’ right to supply verification c_of eligibility
factors throughout the application processing period. "

3. If HSD lawfully enacts a staté-established time standard of 45 days for
processing applications in the Medicaid for Pregnant Women or Medicaid for Needy
Children programs, the corresponding application processing deadlines contained in
Appendix B will supersede those found in Appendix A.

4. By July 1, 1991, HSD will revise or suppiement its method of determining the

rate at which Food Stamp and Medicaid applications are timely processed in each month as

follows:
a. determine whether an application is timely processed in accordance with the
time standards contained in Appendix B (Appendix C if applicable);

b. insure that the date of application is accurately entered into HSD’s
computerized Integrated Delivery System (ISD2) by HSD staff;

c. include the mailing date of an eligibility determination notice and, if eligible,
benefits, as the final day of the application processing time standard; T

d. determine whether any delay beyond the applicable appiication processing
time standard is caused by HSD or by the applicant, and consider as untimely
those applications in which delay is caused by HSD;

e. insure that, in dctermirﬁng district- and state-wide timeliness rates, the
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timeliness rate of each field office considered in the analysis is weighted
according to the number of applications processed in that office.

determine, on an office-by-office basis, the percentage of denied applicants
whose deniais are based on a failure to verify an eligibility factor, a refusal to
cooperate with the application process or a failure to keep an interview -
appointment (1) before the end of the applicable time standard; and (2) at the
end of the applicable time standard. |

determine, on an office-by-office basis, the number of food stamp applicants
whose circumstances (as entered into the ISD2 system) appear to meet the
criteria for receiving expedited food stamps and who did not receive timely

expedited food stamps.

HSD will continue to provide timeliness data compilations to each ISD field

office on a monthly basis and require corrective action as needed to insure compliance with

the time standards.

OCESSING PRA

Both HSD and the applicants recognize that uniformity in office application

processing practices is necessary to guarantee that each applicant will be provided with a fair

and equal opportunity to participate in the Food Stamp and Medicaid programs consistent

with the goal of assisting all eligible individuals to qualify.



HSD agrees to standardize the application process by implementing and maintaining
uniform office practices throughout the state and by providing applicants. with written
_ information in standardized formats which is comprehensive, accurate and easy to
understand.

Every pamphilet, letter, form or checklist referred to below will be prepared in a format
which has been agreed upon by the parties and will be written at no more than a sixth grade
reading level, to be reviewed and certified by a literacy expert. HSD will expend up to $3000
to retain the services of a literacy expert for this purpose. HSD will take all steps necessary
to ensure the full and timely financing of this expenditure including, if necessary, submission
of éppropriate budget requests to the legislature.

The procedures and "practices described below will be fully implemented by December
31, 1990, contingent upon the literacy expert’s review of the written materials to be
developed.

1. PROGRAM PAMPHLETS Pamphlets explaining the various assistance programs

for which an applicant may apply will be available in the public reception area of each ISD

- ctnamim

| field office.
2. FLOW CHART Each ISD field office will display a flow chart acceptable to the

parties in the public reception area. The flow chart will display to the applicant how the

application process works.

3. SCREENING IN PERSON Every applicant will retain the opportunity to meet



with an HSD employee on the same day an application is submitted. The employee will
review the application, assist the applicant in completing the application if it is incomplete
or assistance is otherwise necessary, and will assist in identifying the assistance programs for
which the applicant is interested in applying. |

The employee will screen food stamp applicants for expedited food stamp eligibility,
using a standard form, and stamp the application as appropriate. If expedited food stamps
are denied, the applicant will be informed of the right to request an informal c-onference, to
be held within 2 days of the request unless the household asks for a later date.

The employee will provide the applicant with a standard form which identifies the
eligibility factors for each assistance program and the various methods by which each factor
may be verified or established. A copy of the form will be retained in the case file. The
employee will explain why the information is needed, how to obtain the information and
offer to help the applicant obtain the information.

The employee will schedule an application interview for the applicant to be held 1v.vithin
10 working days of the date the application was submitted, which is, to the extent possible,
convenient for both the applicant and the office. The employee will provide 'thé'ap];lﬂi"c—a_r'lt
with a written Appointment Letter which will include notice of the date, time and place of
the appointment, the name and telephone number of the eligibility worker assi gned to the
application, the consequences of missing an appointment, how to reschedule an appointment,

the possibility of a waiver of the office (Medicaid) or face-to-face interview (food stamps)



and that another responsible person may attend the interview with the applicant or in the
applicant’s place.

Upon request, the employee will provide a standard form on which the applicant may
request a waiver of the face-t;)-face interview (food stamps) or of the office interview
(Medicaid) or designate an authorized representative.

4. SCREENING BY MAIL If an applicant mails in the applicatic;n, or is unwilling
or unable to be screened in person, HSD will screen the application for all programs and for
expedited food stamp eligibility upon receipt. An Appointment Letter and Verification
Checklist (with appropriate boxes marked) will be mailed to the applicant on the same day
the application is received.

5. APPLICATION INTERVIEW At the application interview, an eligibility worker
will advise the applicant of any eligibility factors which have previously been established
through documents in HSD’s possession and which are not subject to change, including U.S. -
citizenship, permanent residency, birth date, relationship and social security enumeration.
The worker will not require further verification of any eligibility factors already so
established. o

The worker will then review with the applicant information received from go§emment
data systems (BENDIX, HPWX, WDX, SDX and IEVS). The worker will not réquire further

verification of such information unless it is disputed by the applicant or the information is

otherwise questionable as defined in ISD Reg. No. 163.
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The worker will make copies of verification documents brought to the interview by the
applicant and provide a receipt for the documents.

The worker will advise the applicant of any eligibility factors which must still be
verified and the methods by which VCriﬁcation can be accomplished. The worker will
explore with the applicant what verification documents are “readily available” to the
applicant and request those documents first. If an eligibility factor cannot be established
through readily available documents, the worker will advise the applicant the;t verification
may occur through the use of collateral contacts (that is, the oral statements of third parties)
or a home visit. The worker will offer fo assist the applicant in obtaining needed verification
if the circumstances indicate that the verification may be difficult for the applicant to obtain.
If the offer to assist is accepted, the worker will provide such assistance.

The worker will provide the applicant with a written list, on a standard form, of the
specific verification documents the applicant and worker believe are readily available and -
will establish one or more outstanding eligibility factors.

6. TELEPHONE CALLS Each office worker will accept telephone calls throughout
the working hours unless the worker is conducting an interview, attending a frlleetii.l‘g—, or
otherwise unavailable. If the worker is unavailable for a telephone call, the receptionist or
unit clerk will take as detailed a'message as the client wishes to convey and will provide a
copy of this message to the eligibility worker and the eligibility worker’s supervisor. The

eligibility worker supervisor will periodically conduct a random check to see if telephone

11
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calls are returned.

7. DOCUMENT RECEIPTS Every ISD field office will provide applicants with
receipts for verification documents provided subsequent to the interview and retain case file
or office copies for at least six months.

8. TELEPHONE MESSAGES AND WRITTEN NOTES Every ISD field office
will retain telephone messages and written notes from applicants in the case files or in a
telephone log book for at least six months.

9. QUESTIONNAIRES Applicants will not be reqﬁired to complete questionnaires
seeking information which is unnecessary to determine eligibility and benefit amounts, such
as the identity of household members for the last two years, household member’s work
history for the laét two years, and a list of e\-zery debt owed by the household.

10. ELIGIBILITY FACTORS NOT SUBJECT TO CHANGE An eligibility
worker will not require verification of eli gibilit}“/ factors that were previously verified and are
not subject to change. (Examples: r;elat'ionship, birth, U.S. permanent residency or
citizénship).

11. GOVERNMENT DATA SYSTEMS (SCANS) An eligibility wc;rl;t;r W-i.;l-;l;)t
ask for additional proof of any information available through govemmeﬂt data systems, such
as unemployment compensation information, unless it is disputed by the applicant or the

information is otherwise questionable as defined in ISD Reg. No. 163.

12. VERIFICATION OF A NEGATIVE STATEMENT An eligibility worker will

12



not require verification of a “negative” statement unless the statement is or Jbecomes
questionable as defined by ISD Reg. No. 163 and one or more specific methods of verifying
the statement is readily available. A negative statement is a statement by an applicant that
something does not exist or occur, such as a statement that the household or family has no
income, no child support payment, no contact with the _’abscnt parent, no vehicle, no bank
account or no place to live.

13. PROVIDING ASSISTANCE To the extent possible, an eligibility worker will
offer fo assist an applicant in obtaining verification of an eligibility factor when veriﬁcatioﬁ
is difficult for the applicant to obtain. Difficulty in obtaining verification may arise as a

‘result of such circumstances as an applicant’s limited ability to read, speak or understand the
English languagé, mental impairments, physical illness, disability, handicap, lack of funds,
lack of transportation or a lack of knowledge about how to obtain a document. Assistance
by the worker includes explaining written information orally in the applicant’s language, -
providing an intel;preter, providing an address or telephone number of a person or agency,
making telephone or written inquiries, aliowing an applicant to use the telephone, locating
a document, instructiﬁg an applicant in obtaining a document, requesting a &oéﬁmé;;—on
behaif of an applicant or contacting a collateral contact. The assistance offered and provided
is based on the particular needs of the applicant and the worker’s ability to address those

needs.

An applicant has the right to refuse an offer of assistance.
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14. READY AVAILABILITY OF VERIFICATION An eligibility worker will base
requests for verification of eligibility factors on the ready availability of such verification
through discussions with the applicant. A “readily available” document is one which can be
obtained by the applicant within 5 working days at no cost to the applicant.

15. USE OF DOCUMENT FOR MORE THAN ONE ELIGIBILITY FACTOR

An eligibility worker will use a document to establish more than one eligibility factor or
deductible expense to the extent possible. For example:

a. A driver’s license may establish identity, residency, birth date and social

security number.

b. A child’s birth certificate may establish age, citizenship, matemity and
pafernity.
c. A rental lease may establish residency, rent payments, utility costs and

household composition.
d. A divorce or legal separation decree may establish deprivation of parental

support due to absence from the home, maternity, paterhity and the age and

citizenship of children.
16. ONLY NECESSARY VERIFICATION Aneli gibility worker will request only
those verification documents which are necessary to establish eligibility and benefit amounts
for the assistance program(s) for ﬁvhich the applicant has applied. For example:

a.  The worker will not require the applicant to verify a social security number

14



through a social security card or other document if the applicant reports the
number to the worker and the number is consistent with information obtained
through government data systems.
The worker will not require the current address of an absent spouse, parent or
child or former household member to determine eligibility unless the
information already received is questionable and thf: applicant has the
information. However, the address of the absent parent may be required as part
of the applicant’s obligation to cooperate with child support establishment and
collection efforts.
The worker will not request verification of the current market or taxable value
- of a home when it is established that the applicant lives in the home and owns
or is buying the home. However, verification of property taxes.paid for a home
may be necessary to determine an excess sheiter cost deduction (food stamps) -
or the appropriate shelter standard. |
The worker may request verification of school attendance of a child under the
age of 18 years (16 years in counties which participate in the WIN or P-;c;e_ct
Forward programs) only as necessary to establish specific eligibility factors and
if the applicant agrees to this method of verification.

The worker will not require the applicant to have a permanent residence address.

The worker will not request a marriage certificate, unless the applicant agrees

15



to provide this document to establish a specific eligibility factor.

17. ADDITIONAL PROOF An eligibility worker will not request additional
proof if sufficient reliable proof of an eligibility factor has already been obtained. For
example: "

a.  The worker will not request further verification of household composition

‘beyond the client's statement unless the information is questionable as defined
by ISD Reg. No. 165.8.

b.  The worker will not request contact with or a statement from an employer if
pay stubs are adequate, or adequate data is obtained from government data
systems.

¢.  The worker will not request contact with or a statement from the applicant's
landlord if a current rental lease or rent receipts are provided or the
information can be verified in another way.

18. UNRELIABLE DOCUMENT An eligibility worker will not reject a

verification document unless its reliability is called into question and documented pursuant

. = malmam -

to ISD Reg. No. 163.

19. NEED FOR COLLATERAL CONTACT No eligibility worker will routinety-
request a written or oral statement from a collateral contact. A cotlateral contact is a person
with knowledge of one or more of the applicant’s circumstances who is not a member of the

household or budget group. The worker will request information from a collateral contact

16



only when documentary evidence of an eligibility factor is not readily available, is inadequate
or questionable. The worker will document the need for a collateral contact in the case file.

20. ACCEPTABLE COLLATERAL CONTACT No eligibli-ty worker will
conclude that a collateral contact is unreliable solely because the contact is related to the
applicant or is a public assistance client. The worker will accept oral or written statement
from a collateral contact designated by the applicant uniess the reliability of the contact is
reasonably questioned and documented in the case file.

21. METHOD OF OBTAINING INFORMATION FROM A COLLATERAL
CONTACT No eligibility worker will require that information from a collateral contact
will be supplied by one particular method, such as in writing or by telephone. The worker
will not require a collateral contact to have a telephone.

22. FAILURE OF COLLATERAL CONTACT TO PROVIDE
INFORMATION No eligibility worker will deny or delay an eligibility decision solely
because of the failure of a collateral contact to provide information. The worker will decide
the applicant’s eligibility and benefit amounts based on all readily available information. If
income cannot be verified because a third party providing tﬁe information fails'to 'c;oo;;;—ate,
and all others-sources of verification are unavailable, the worker will determine amount of
income based on the best available information (food stamps).

23. ACCEPTING AN APPLICANT’S SWORN STATEMENT If the applicant

has an immediate need for assistance, the eligibility worker will accept an applicant’s sworn
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statement to verify one or more eligibility factors when there is a reasonable explanation why
documentary verification or a collateral contact is not readily available to establish the factors
and the applicant’s statement does not contradict other information received by the employee.
In such instances, the worker may require additional verification within a reasonable time
after approval and authorization of assistance. An appliﬁant who objects to such an
additional request for information will have the right to request and receive a fair hearing.
24. DETERMINING QUESTIONABLE INFORMATION An eligibility worker
will determine the existence of questionable information by strict adherence to existing
policy found at ISD Reg. No. 163. The worker will document the existence of questionable |
information in the case file.
25. NOTICE OF QUESTIONABLE, iNCOMPLETE OR INADEQUATE
INFORMATION  Upon receiving information which is questionable, incomplete or
inadequate and needed to determine an applicant's eligibility or benefit amount, an eligibility *
worker will promptly write the applicant a lette.r in a standard format, advising the applicant
of the recéipt of the information, why it is questionable, incomplete or inadequate, the
additional information which must be provided, the alternative methods of ]:.»rox-/idi;;ﬂ-le
information, the deadline for supplying the information (10 working days or the end of the
applicable application processing time period, whichever is later), that the applicant will be

allowed an extension of time to supply the information if requested, that the applicant should

contact the worker if an extension is desired, that the applicant may discuss with the worker
k

18
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whether any other readily available verification is acceptable, that the worker is available to
assist the applicant if the information is not readily available and that a failure to supply the
needed information or contact the worker by the deadline may result in .a delay, a denial of
eligibility or a reduction in the amount of benefits.

26. APPLICANT’S RIGHT TO SUPPLY VERiFICATION HSD will allow
an applicant the full application processing time period applicable to each program or 10
working days, whichever is later, to submit verification. The worker will allow an applicant
at least 10 working days from the date an applicant is notified in writing of the existence of
questionable, inadequate or incomplete information to explain, resolve or supplement the
information. If written notification is mailed to the applicant, 3 additional days will be added
to the 10-day period so that delivery of the notice by mail is completed.

27. APPLICANT’S RIGHT TO EXTENSION OF TIME An eligibility worker
will routinely grant one or rﬁore 10-day extensions of time, up to 30 days beyond the
application processing deadline, to an applicant who timely requests an extension for the
purpose of supplying verification. Such an extension of time is “good cause” for delaying
an eligibility demsmn and will not affect timeliness rates so long as the worker has_ a.;t-:d
promptly and the reason for delay is documented in the case file before the lend of the
processing period.

28. CAUSE OF DELAY IN MAKING ELIGIBILITY DECISION When the

system of issuing delay notices is revised, HSD will determine whether there is “good cause”
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for any delay in making an eligibility decision. The employee will not find “good cause” for
a delay which is caused by a collateral contact (food stamps), administrative inconvenience,
worker absence or a large caseload. The employee will find © good cause” for a delay which
is caused by an applicant's request for an extension of time to supply verification.

29. FAILURE TO PROVIDE READILY AVAILABLE VERIFICATION If
an applicant fails to provide readily available verification, does not require or has refused
assistance and has not requested an extension of time, an eligibility worker will nevertheless,
to the extent possible, make a need-based eligibility decision. If the outstanding verification
is needed to decide the eligibility of a household or family member, the worker will deny that
member and make a need-based eligibility decision for the remaining members. When no
need-based eligiBility decigion for any household or family member is possible, the worker
will deny the entire household or family for failure to verify.

30. FAILURE TO VERIFY DEDUCTIBLE EXPENSES An eligibility worker
will not deny an application solely because the applicant failed to verify expenses which may
be deduc-t-ed from income or resources,-incl.uding child care cost;, medical bills, loans on
vehicles, rent, mortgage payments and utility costs. If deductible expenses are‘nc;tu ve;i.t“i;c-i,

the worker will determine eligibility and benefit amounts based on those factors which have

been verified.

31. QUALITY CONTROL STANDARD OF REVIEW Because this is a

Court-approved settlement and HSD has agreed to enforce all of its federal regulatory

290



requirements governing the application process, Quality Control will conduct reviews in

accordance with the Court order.

I11. F EL ITY DECIST ANDD Y.

The parties agree that every applicant is entitled to an eligibility decision written in
terms comprehensible to the applicant which, among other things, is dated as of the date of
mailing, sets forth the specific regulation(s) on which the decision is based aﬁd contains a
detailed individualized explanation of the reasons supporting the decision, including
mathematical calculations used by the agency if the decision is based on applicant income
Of resources.

The parties further agree that food stamp denial notices based on a failure to provide
verification of an eligibility factor or to complete the application process must include the
facts giving rise to the denial, the action required of the ;pplicant to remedy the denial and -
the fact that if the required action is taken within 60 days following applicationrand the
applicant is found eligible, benefits will be provided beginning in the month following the
month of application without reapplication. T

Finally, the parti_cs agree that notices to applicants of a delay in receiving an
eligibility decision must specify the party who is causing the delay, the reason(s) for the

delay, the deadline for any action the applicant must take to remedy the delay and the

consequences for failing to take the required action.
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HSD agrees to provide eligibility decisions and delay notices to applicants as set
forth Below. The applicants agree to extend any time limit for implementing notice relief,
subject to Court approval, so long as HSD makes diligent efforts to achieve implementation,
the applicants are kept informed of HSD’s progress, and the delay is beyond HSD’s control.
Any delay in implementation must be related to a specific action or inaction and HSD will
make every effort to remedy the delay as quickly as possible.

1. Bylly _1, 1991, HSD will correct the date at the top of the notices to reflect
the date of mailing of the notices.

2. By July 1, 1991, HSD will provide Medicaid and Food Stamp eligibility
decisions to applicants at the reading comprehension level and with the degree of specificity
represented by the notices approved by the court in Ortiz v. Eichler, C.A. No. 84-16 MMS
(D. Del., April 21, 1989) (Final Form of Action Regarding Individual Eligibility or Benefit
Amount Under the AFDC, Medicaid, Food Stamp and General Assistance Programs), -
adopted herein by this reference (“Delaware notices™).

3. IfHSD adopts the Delaware notices, the parties will confer in good faith on
revisions to adapt them for use in New Mexico, supplement or charige them as né;ede;j_aﬁd
revise the specific notices which inform applicants that benefits will be denied due to a
missed iu‘terview, failure to cooperate or failure to verify a program eligibility factor

(Delaware Notices, Nos. 13.0 and 17.0).

4. It HSD intends to adopt or develop eligibility decision notices other than the
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Delaware notices, the parties will confer in good faith to agree upon the form, content and
reading comprehension level of each notice.

5. By lJuly 1, 1991, HSD will revise its system of providing eligibility delay
notices to applicants to insure that applicants are adequately informed, at a sixth grade

reading comprehension level, of (a) the reason for delay, (b) the party who caused the delay,

- © what action, if any, the applicant must take to remedy the delay, (d) the time period within

which the applicant must take the action and (e) the consequences of not taking the action.

6. By July 1, 1991, HSD’s food stamp denial notices based on an applicant’
failure to verify an eligibility factor or to complete the application process even though HSD
has taken all required actions to assist the household Will include, at a sixth grade reading
comprehension level, the following information: (a) identify the verification the applicant
failed to provide or the action the applicant failed ‘to complete; (b) state that the eligibility
worker took all necessary steps to assist the applicant; © identify the action that must be -
taken to verify the eligibility factor or complete the process; (d) state that, if the required
action is taken within 60 days following the date the application was filed, the case will be

reopened without requiring a new application; and (e) state that, if applicant is found eligible,

benefits will be provided in the month following the month of application.

IV. APPLICANTS" REVIEW OF IMPLEMENTATION PROCEDURES

.. The parties agree that applicants are entitled to review the implementation of this
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Agreement to determine if its terms, conditions and undertakings are implemented in a timely
and correct fashion. The parties agree to the following review procedures and timetables:

1. The review of implementation procedures will commence six months after this
agreement is approved by the Court and will be completed by the end of the second annual
quarter following full implementation of the terms, conditions and undertakjngs'of this
Agreement, subject to the timetable regarding Section II of this Agreement set forth in the
following paragraph. Within 30 days of completion of the review of implementation
procedures, the applicanis will request from the Court dismissal with prejudice of all such
issues actually resolved by this Agreement. |

2. In March 1991, counse! for applicants will review 40 HSD initial application
case files for the Food Stamps and Medicaid programs, selected by a random state-wide
sample, to determine the extent of HSD's compliance with the terms, conditions and
undertakings of Section II (Application Processing Practices) of this Agreement. IfHSD is -
fully complying with those terms, conditjoﬁs and undertakings; plaintiffs will, within 30
days, reqﬁest from the Court dismissal with prejudice of the issues resolved by Section II of
this Agreement. If HSD is not fully complying with those terms, coﬁ&ifior;s.har;d
undertakings, in June 1991, counsel for applicants will review another 40 HSD initial
application case files for the Food Stamps and Medicaid programs, selected by random state-

wide s.ample. If HSD is fully complying with those terms, conditions and undertakings,

plaintiffs will, within 30 days, request from the Court dismissal with prejudice of the issues

24



resolved by Section II this Agreement.

3. Every six months during the implementation review process, HSD will provide
the following statistical data summaries relating to the Food Stamp program and Medical
Assistance Programs for Women and Children (MAWC) for each month of the time period
under review: (a) the number and type of applications filed, by office, (b) office, district and
state-wide timeliness rates for each progréun and for expedited food stamps; © average
caseload levels, by office; (d) average caseload comparisons, by office; () tl;ne number of
food stamp applicants who appear eligible for expedited services but did not receive timely
. emergency food stamps, by office; and (f) the approval, withdrawal, procedural denial and
need-based denial rates for each program, by office.

4. Ator near the time the statistical data summaries identified in paragraph 3 of
this Section are provided, HSD will sﬁpply counsel for applicants with a copy of the listing
of every computer program used to process, analyze or interpret the data only if the program ~
is new or an -altered version of a program presently in use.

5. Every six months during the implementation review process, HSD will provide
counsel for appﬁcants with a list of the dates, locations and types of monitc‘)rih_g ahc.tmi;i-ty
conducted in New Mexico by the United States Department of Health and Human Services
(HHS), HHS’ Health Care Financing Administration (HCFA) and the United States
Department of Agriculture’s Food and Nutrition Service (FNS) during the time period under

review.
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6.  Within three weeks of receiving the information identified in paragraphs 3
through 5 of this Section, counsel for applicants may request access, for inspection and
copying, to the following informatiog relating to the time period under review: (a) specific
corrective action plans; (b) specific management evaluations or other documents evidencing
monitoring activity by a federal agency; and © a computerized data tape for one specific
month from which the statistical data summaries identified in paragraph 3 of this Section
were compiled. |

7. After counsel for applicants has received and evaluated all of the information
requested pursuant to paragraph 6 of this Section, the parties will meet and confer in good
faith to try to resolve any: (a) alleged inadequacies in the quality and promptness of tl}e "
application process; () chz;nges in the process or in the content or use of designated standard
form documents proposed ‘by HSD; and (c) other dispute or issue involving the rights, duties
or undertakings contained in this Agreement.

8.  Either party may request a conference at any other time in writing for the
purpose of resolving problems and concerns which may arise between the parties.

9. Prior to the expiration of the implementation review process, the pames—\;lll |
agree upon any revisions to or supplementations of ISD regulations Which are necessary to
conform the regulations to the terms of this Agreement.

10. HSD will not make chahges in the application processing practices or the use

of standard form documents adopted pursuant to this Agreement without providing counsel
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for applicants with at Jeast one month’s advance notice and an opportunity for a conference «
on the matter, unless emergency implementation of a regulation must be accomplished before
thirty days elapses, but in no event may any term of this A greement be modified or revoked
unless required by changes in the federal iaw or regulations. |

11. For purposes of this Agreement, full compliance or full implemcntatipn means
that HSD has completed, enacted and is operating pursuant to all the terms, conditions and

undertakings of this Agreement.

V. COMPLETE AND FINAL AGREEMENT

This Agreement, although prospective in nature, represents the complete and final
agreement between the parties on the issues raised in these actions. No modifications to this

Agreement may be made without the written consent of the parties and the approval of the

Court,
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AGREED AS TO FORM AND CONTENT:

(telephonically)

Ddsied. Ypphale,, /-&;ﬁvgb Date_¥/2//93
Daniel Yohatem 7

Patricia Glazek

Jane B. Yohalem

Attorney for Plaintiffs
Ihatatig Zfre lEhs pritoe Date__ /.2 /5§
Marsha Zendern@én ;7

Assistant General Counsel

Attorney for Defendant
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CE ICATE OF SER

I declare under penalty of perjury that I mailed a copy of the foregoing Order Modifying
Settlement Agreement to the following counsel of record on August 21, 1998,

Daniel Yohalem
Attorney at Law

1121 Paseo de Peralta
Santa Fe, NM 87501

Jane B. Yohalem
Attorney at Law
P.O. Box 2827
Santa Fe, NM 87504

Patricia Glazek
Attorney at Law

18 Chapala Road
Santa Fe, NM 87505

Marsha Zenderrnﬁ{
Assistant General Counsel




